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PREFACE 


Since  the  publication,  five  years  ago,  of  an  annotated  edi- 
tion of  the  Insolvent  Act  of  1864,  a  large  number  of  decisions 
in  our  own  Courts  have  thrown  light  upon  this  branch  of  the 
law.  In  the  following  pages  will  be  found  the  result  of  a 
careful  examination  of  these  decisions,  and  also  a  reference 
to  all  cases  of  importance  and  relevancy  decided  in  the  Eng- 
lish Courts  during  the  same  period.  The  points  of  chief 
interest  in  the  Act  are  commented  upon  at  greater  length 
than  in  the  former  edition,  and  the  number  of  cases  cited  has 
been  more  than  doubled.  • 

In  the  Province  of  Ontario  no  rules  to  regulate  the  practice 
in  Insolvency  have  yet  been  made  by  the  Judges  of  the  Supe- 
rior Courts,  and  without  them  no  annotations  to  the  Act  can 
ensure  uniformity  in  the  procedure. 

The  Provinces  of  Nova  Scotia  and  New  Brunswick  are  now 
for  the  first  time  brought  within  the  scope  of  an  efficient 
bankrupt  law.  The  notes  of  English  cases  in  this  volume  will 
be  of  binding  force  in  their  Courts,  while  the  decisions  of  our 
Ontario  Judges  of  the  Superior  Courts  of  Law  and  Equity 
(Sannot  be  regarded  as  wanting  in  authority. 

No  effort  has  been  spared  to  make  the  Index  to  the  Act 
and  notes  complete  and  full.  For  valuable  assistance  in  this, 
and  other  parts  of  the  work,  the  author  is  indebted  to  Mr. 
F.  H.  Chrysler,  B.  A.,  Student-at-Law. 

Toronto,  Michaelmas  Term,  1869. 
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IT^TRODUCTORY  CHAPTER. 


At  once  the  most  ancient  and  the  most  severe  of  bankruptcy 
laws  was  the  code  of  early  Rome.  Accord in^^  to  the  usual 
interpretation  of  the  law  of  the  twelve  tables  the  creditors  of 
an  insolvent  debtor  might,  after  some  preliminary  formalities, 
cut  his  body  in  pieces,  each  of  them  taking  a  share  propor- 
tioned to  his  debt ;  and  those,  whose  clemency  forbad  this 
ferocious  exercise  of  legal  rights,  found  a  milder  and  more 
profitable  form  of  chastisement  in  their  privilege  of  subjecting 
the  debtor  to  chains,  stripes,  and  hard  labour,  or  of  realizing 
by  a  sale  of  himself,  his  wife  and  children,  into  a  state  of 
slavery.  Even  in  Roman  jurisprudence  this  severity  was  miti- 
gated in  favor  of  debtors,  who  made  a  complete  and  fair  ccssio 
honoriun  in  favor  of  general  creditors  ;  and  personal  immunity 
from  death  or  slavery  was  accorded  to  those,  who  made  an 
entire  surrender. 

In  Scotland,  where  a  most  simple  and  practical  system  of 
bankruptcy  is  now  in  operation,  all  insolvents  were  at  one 
time  called  Dyvours,  and  were  regarded  as  fraudulent  debtors. 
In  the  beginning  of  the  seventeenth  century  the  unfortunate 
dyvour  was  clad  in  a  party-coloured  garment,  one-half  yellow 
and  the  other  brown,  and  in  this  attire  was  exposed,  at  inter- 
vals, upon  the  public  pillory.  Although  this  practice  long  ago 
fell  into  disuse,  it  was  not  abolished  by  law  until  1836. 

The  derivation  of  the  English  word  "bankrupt"  is  proba- 
bly correctly  given  from  bancus,  a  counter,  and  ruptus,  broken. 
The  custom  having  been  with  our  indignant  ancestors  to 
"  break  the  counters "  of  the  insolvent  Lombards,  who  still 
persisted  in  trading  among  them.  Lord  Coke,  however,  pre- 
ferred to  derive  the  term  from  some  equivalent   French  or 
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Italian  expression  ;  and  his  patriotism  induced  him  to  add, 
"  there  is  Httle  doubt  that  the  name,  as  well  as  the  wicked- 
ness of  bankrupts,  was  derived  from  foreign  nations "  (4 
Inst.  277). 

The  Lombards  did  not  long  enjoy  the  distinction  of 
being  the  only  bankrupts.  The  Statute  34  &  35  Henry  VIII. 
c.  4  was  soon  passed,  and  was  entitled  **  An  Act  against  such 
Persons  as  do  make  Bankrupt."  In  the  preamble  the  con- 
sequences of  the  evil  ensample  of  foreigners  were  depicted 
in  the  following  language — "Whereas  divers  and  sundry  per- 
sons, craftily  obtaining  into  their  hands  great  substance  of 
other  men's  goods,  do  suddenly  flee  to  parts  unknown,  or 
keep  their  houses,  not  minding  to  pay  or  restore  to  any  of 
their  creditors  their  debts  and  duties,  but  at  their  own  wills 
and  pleasures  consume  the  substance  obtained  by  credit  of 
other  men  for  their  own  pleasure  and  delicate  living,  against 
all  reason,  equity,  and  good  conscience."  The  grievances 
here  described  by  the  wisdom  of  parliament  as  so  prevalent 
under  Henry  the  Eighth,  seem  almost  equally  to  pervade 
society  in  Victoria's  reign. 

The  same  act  (32  Geo,  3,  c.  i,)  which  introduced  into 
Upper  Canada  the  laws  of  England,  as  they  stood  on  the 
15th  October,  1792,  as  the  rule  of  decision  in  all  controversies 
relative  to  property  or  civil  rights,  excepted  the  laws  respect- 
ing the  maintenance  of  the  poor,  and  respecting  bankrupts. 
The  only  authority  of  any  English  statutory  provisions  as  to 
bankruptcy,  or  decisions  founded  upon  that  statute  law,  con- 
sists, therefore,  in  their  analogy  to  our  own  law  on  the  subject, 
and  the  assistance  they  thus  afford  in  its  interpretation. 

A  bankrupt  law  was  first  introduced  into  Ontario  by  the 
Statute  7  Vic,  c.  10,  entitled  "An  Act  to  repeal  an  Ordinance 
of  Lower  Canada,  intitled  ^An  ordinance  concerning  bankrupts, 
and  the  administration  and  distribution  of  their  estates  and 
effects,'  and  to  make  provision  for  the  same  object  throughout 
the  Province  of  Canada." 

This  act  was  assented  to  on  the  9th  December,  1843,  and 
was  only  to  continue  in  force  for  and  during  the 'term  of  two 
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years,  and  from  thence  to  the  end  of  the  then  next  ensuing 
Session  of  Parliament.  The  certificate,  which  the  bankrupt 
might  receive  thereunder,  had  the  effect  of  discharging  him 
from  all  debts  due  by  him  at  the  date  of  the  commission,  and 
from  all  claims  and  demands  made  provable  under  the  com- 
mission. The  provisions  of  this  act  extended  only  to  traders, 
and  the  term  "trader"  was  very  strictly  defined. 

After  the  passing  of  this  act,  the  portion  of  the  commu- 
nity, who  were  non-traders  naturally  became  desirous  that 
they  should  also  receive  some  protection  against  their  credi- 
tors when  they  were  willing  to  give  up  everything  they  had 
to  pay  their  debts.  The  result  of  this  feeling  was  the  enact- 
ment of  an  Insolvency  Law  during  the  very  next  Session  of 
Parliament  (8  Vic,  c.  48),  whereby  a  person  who  was  not  a 
trader  within  the  meaning  of  7  Vic,  c  10,  might  obtain  at 
first  an  interim,  and  then  a  final  order  protecting  his  person 
from  being  taken  or  detained  under  any  process  whatever  in 
respect  of  debts  due  to  his  scheduled  creditors. 

During  the  operation  of  the  Insolvent  Act  of  1864,  which 
applied  in  Ontario  to  non-traders,  the  Act  of  8  Vic.  (Con. 
Stats.  U.  C.  chap.  18),  fell  into  entire  disuse;  but  it  is  likely 
now  to  be  again  invoked  for  the  protection  of  non-traders,  to 
whom  the  Act  of  18C9  does  not  apply. 

While  the  Bankrupt  Act  was  in  force,  between  the  years 
1843  and  1849,  there  were  many  instances  of  traders  execu- 
ting assignments  for  the  benefit  of  creditors,  at  their  request, 
for  the  purpose  of  avoiding  the  expense  and  delay  attending 
proceedings  in  bankruptcy.  And  in  some  of  these  instances 
it  happened  that,  notwithstanding  the  complete  yielding  up 
of  all  their  property  by  such  traders,  some  of  their  creditors 
afterwards  declined  becoming  parties  to  such  assignments. 
These  traders,  when  the  Bankruptcy  Act  was  no  longer  in 
force,  found  that  they  had,  without  any  culpable  negligence, 
allowed  the  opportunity  of  taking  the  benefit  of  its  provisions 
to  pass.  In  order  to  afford  relief  in  such  cases  14  &  15  Vic, 
c.  1 16,  vns  passed.  Its  aim  was  to  enable  traders  coming 
within  the  above  description  to  avail  themselves  of  the  Insol- 
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vency  Act,  8  Vic,  c.  48,  in  the  same  manner  as  non-traders 
might  have  done.  It  also  enacted  that  the  Final  Order 
granted  under  the  last  mentioned  act  should,  as  to  such 
persons,  operate  as  a  discharge  of  all  debts  due  up  to  the 
date  of  their  several  assignments,  as  fully  and  completely  as 
a  certificate  under  the  Bankruptcy  Act  would  have  done. 
This  was  in  addition  to  the  protection  afforded  by  the  Final 
Order  against  all  process. 

The  Select  Committee  of  the  House  01  Commons,  who 
were  appointed  ii\  1868  to  enquire  into  and  report  upon  the 
Insolvency  Laws  in  force  in  the  several  Provinces  of  the 
Dominion,  thus  stated  the  position  of  legislation  on  the 
question. 

"  In  New  Brunswick  there  is  no  bankrupt  or  insolvent  law 
whatever,  nor  are  there  any  provisions  of  law  under  which  the 
estate  and  effects  of  a  person  unable  to  pay  his  debts  can  be 
distributed  among  his  creditors,  otherwise  than  by  the  ordi- 
nary means  of  executions  issued  at  the  suit  of  those  obtaining 
judgments,  nor,  under  which  the  preferences  and  liens  to 
which  executions  give  rise  under  the  common  law  and  statute 
law  can  be  avoided  or  set  aside  for  the  benefit  of  creditors 
generally, 

"In  Nova  Scotia  an  act  is  in  force  for  the  relief  of  Insolvent 
debtors,  but  its  operation  is  limited.  It  is  rather  a  remedial 
measure,  intended  to  supplement  and  mitigate  the  law  of 
imprisonment  for  debt,  than  a  complete  system  of  insolvent 
or  bankrupt  law,  having  for  its  object  the  discovery  and  reali- 
zation of  the  assets  of  an  insolvent  and  his  discharge  from 
liability  in  consideration  of  the  surrender  of  his  property. 

"This  act,  cap.  137  of  the  Revised  Statutes  of  Nova  Scotia, 
third  series,  permits  a  person  im.prisoned  upon  any  writ  of 
mesne  process,  execution,  or  attachment  for  non-payment  of 
money  issuing  out  of  the  Supreme  Court  to  petition  for  his 
discharge.  And  upon  complying  with  the  condition  pre- 
scribed by  the  act,  he  has  a  right  to  obtain  an  order  discharg- 
ing him  from  custody,  in  the  suit  or  proceeding  in  which  the 
warrant  for  his  imprisonment  issued.    These  conditions  render 
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necessary  a  discovery  by  the  Insolvent  under  oath  of  the  pro- 
perty he  possesses,  and  of  the  debts  he  has  incurred,  and 
require  of  him,  as  a  preHminary  to  his  release,  the  execution 
of  a  deed  of  assignment  in  trust,  for  the  benefit  of  the  debtor 
upon  whose  suit  he  was  arrested.  The  effect  of  the  order  for 
his  discharge  seems  only  to  release  him  from  the  restraint 
upon  his  liberty,  actually  imposed  upon  him  in  the  suit  or 
proceeding  in  \Miich  the  order  is  made.  And  the  assignment 
in  trust  seems  only  calculated  to  ensure  to  the  benefit  of  the 
creditor,  who  is  plaintiff  in  each  case. 

"The  act,  therefore,  seems  to  afford  to  any  creditor  effective 
means  for  compelling  payment  of  the  debt  due  him  ;  but  its 
tendency  must  be  to  impede  or  entirely  prevent  the  distiibu- 
tion  of  assets  among  creditors  generally.  And  it  affords  no 
means  by  which,  on  any  conditions  whatever,  a  debtor  once 
insolvent,  can  be  enabled  to  continue  his  business  with  any 
hope  of  ultimate  success. 

*'  In  the  Province  of  Quebec  no  insolvent  law  is  in  existence 
except  the  Insolvent  Act  of  1864  ;  although  one  of  the  princi- 
ples upon  which  every  system  of  bankrupt  law  rests  is  a  lead- 
ing feature  of  its  common  law.  The  right  of  the  creditors  of 
an  insolvent  to  a  just  distribution  of  his  assets  among  them 
all,  has  always  been  recognized  by  the  Bar  of  Lower  Canada ; 
although  the  means  under  the  common  law  of  enforcing  that 
right,  were  cumbrous  and  expensive.  The  effects  of  the 
debtor  could  only  be  realized  under  execution,  and  by  this 
process  only  the  minimum  price  of  the  goods  sold  was 
obtained." 
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INSOLVENT  ACT  OF  1869. 

32  (fe  33  Vic,  Cap.  XVI. 
— • 

AN  ACT  RESPECTING  INSOLVENCY. 

[Assented  to  22ncl  June,  1869.] 

W11EREA8  it  is  expedient  that  the  Acts  respecting  Preamble. 
Bankruptcy  and  Insolvency  in  the  several  Provinces 
of  Ontario,  Quebec,  New  Brunswick  and  Nova  Scotia, 
be  amended  and  consolidated,  and  the  law  on  those 
subjects  assimilated  in  the  several  Provinces  of  the 
Dominion ;  Therefore,  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Senate  and  House  of  Com- 
mons of  Canada,  enacts  as  follows  : 

1.  This  Act  shall  apply  to  traders  only.  Arpiication 

^i    J  — ..^^. J  of  Act. 

The  Legislature  has  by  this  clause  limited  the  application  of  the  Act 
throughout  the  Dominion,  to  traders  only.  In  Ontario,  this  limitation  is 
new,  except  in  applying  the  process  of  forcing  an  act  of  bankruptcy  upon  a 
trader  ceasing  to  meet  his  commercial  liabilities  generally,  as  they  became 
due.  No  authoritative  decisions  have  been  pronounced  in  the  courts  of  this 
Province,  giving  a  definition  of  "  trading"  that  will  remove  the  necessity  of 
bestowing  the  most  careful  consideration  upon  this  important  point.  In 
England,  no  other  question  arising  under  the  bankruptcy  laws  has  been  so 
fruitful  a  subject  of  litigation.  There  the  meaning  of  the  word  "  trader" 
was  defined  by  statute,  in  its  relation  to  liability  under  the  bankruptcy  laws, 
as  early  as  the  reign  of  James  the  First.  At  the  threshold  of  this  enquiry, 
however,  a  difficulty  is  encountered  in  the  language  of  the  first  Act  passed 
by  the  Parliament  of  Upper  Canada.  The  32  Geo.  III.  chap.  1,  which  in- 
troduced the  law  of  England  up  to  that  date,  especially  excepts  "  any  of  the 
laws  of  England  respecting  the  maintenance  of  the  poor,  or  respecting  lanh- 
ruptcyy  Although,  therefore,  the  words  of  the  Statute  21  James  I.,  chap. 
19,  sec.  2,  are  not  strictly  binding  upon  the  courts  of  Oatario,  their  defini- 
tion of  a  trader — "  one  seeking^  to  gain  lus  liYmg  by  b.ux|pg  and  selling" — 
is  so  much  in  accordaiice"wi!!nhe deceived  notion  of  a  IfaSer,  suaucorate an 
expression  of  the  broad  and  universal  meaning  of  the  word  in  all  times  and 
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in  all  countries;,  that  cases  decided  npon  the  langua«;e  of  that  enactment 
must  furnish  us  with  the  best  attainable  illustration  of  the  class  in  the  com- 
munity to  which  this  Insolvent  law  will  apply. 

The  English  Acts  of  late  years  have  laid  down  specifically,  what  persons 
are  to  be  deemed  liable,  as  traders,  to  become  bankrupt,  and  a  distinction 
has  grown  up  between  these  specific  designations,  and  the  general  descrip- 
tion of  mercantile  classes.  The  distinction  is  this — the  persons  to  whom 
these  specific  denominations  are  applicable,  come  within  the  Act,  however 
little  business  they  may  transact  in  that  capacity ;  but  the  other  commercial 
classes  only  come  within  it,  if  their  business  holds  a  prominent  position  in 
their  avowed  means  of  living  (1  Doria  &  Macrae,  84).  If  these  statutory 
definitions  are  adopted  in  our  courts  as  explanatory  of  the  meaning  of  the 
term  "  trader,"  there  is  not  likely  to  be  any  such  distinction  preserved  as 
that  last  mentioned,  and  the  occupations  enumerated  must  be  followed  as  a 
means  of  livelihood  to  constitute  trading  under  the  Act. 

To  constitute  a  tradiiig  in  law,  there  must  be  a  buying  and  selling,  or  at 
least,  an  intent  to  sell;  for  a  buying  alone,  without  an  intent  to  sell,  or  a 
selling  alone  without  a  buying,  will  not  constitute  such  a  trading  (2  Com. 
Dig.  Bankrupt,  A) ;  and  the  buying  must  be  a  purchase  in  the  common  and 
ordinary,  and  not  merely  in  the  legal  acceptation  of  the  term  (Per  Lord 
Loughborough,  in  Parler  v.  Wells,  Cooke,  58).  If  a  man  purchase  goods 
for  his  own  use,  that  will  not  make  him  a  trader,  even  though  he  afterwards 
sell  such  of  them  as  he  may  not  have  occasion  for ;  because  he  does  not 
seek  his  living  by  the  buying  and  selling  (see  dictum  of  Lord  Mansfield  in 
Wells  v.  Parker,  1  T.  R.  34 ;  and  see  Summersett  v.  Jarvis,  3  Brod.  &  Bing. 
2  ;  6  Moore  56).  If  a  man  buy  horses  to  sell  again  with  a  view  to  profit, 
he  is  a  trader;  but  if  he  sell  only  such  as  he  bred  and  reared  himself,  he  is 
not  (£x  parte  Gibhs,  2  Rose,  38 ;  Wright  v.  Bird,  1  Price,  20).  So  if  a 
fisherman  purchase  fish  and  sell  them  he  is  a  trader,  but  if  he  sell  only  such 
fish  as  have  been  caught  by  him  ho  is  not  [Ueaney  v.  Birch,  3  Camp.  233). 
If  a  man  made  bricks  from  his  own  land,  as  a  mode  of  enjoying  the  profits 
of  it,  even  although  he  made  the  bricks  entirely  for  sale,  and  purchased  sand 
and  fuel,  &c.,  for  the  purpose  of  making  them,  he  was  held  not  to  be  a  trader 
{Wells  V.  Parler,  uii  supra;  Cooke,  52-G3  ;  Sutton  v.  Wcehj,  7  East,  442). 
When  a  man  purchases  standing  timber  to  sell  again,  with  a  view  to  profit, 
he  has  been  held  a  trader  ;  but  if  he  sells  only  such  as  he  cuts  down  upon 
his  own  land  it  would  be  otherwise  [Eolroyd  v.  6-wynne,  2  Taunt.  176).  If 
the  owner  of  an  estate,  with  a  view  to  its  improvement  build  houses,  and 
afterwards  happen  to  sell  or  let  them,  he  cannot  be  called  a  trader  (^Bx  parte 
Neirinclcs,  2  Mon.  &  A.,  384). 

It  has  been  held  necessary,  in  order  to  make  a  man  bankrupt  as  a  trader 
by  buying  and  selling  that  there  should  have  been  a  repeated  practice  of  it ; 
for  a  single  act  of  buying  and  selling  unaccompanied  by  an  intention  to  con- 
tinue it,  is  not  suflBcient  (Cooke,  64 ;  Ex  parte  BlacTcmore,  6  Ves.  3 ;  Bx2>arte 
Bowes,  4  Ves.  168 ;  Eanlcey  v.  Jones,  Oowp.  748  ;  and  see  Bolton  v.  Sowerly, 
11  East  274;  Bx  parte  Duffaur,  21  L.  J.  Bank.  38.)  But  if  this  intention 
exist,  the  extent  of  the  trading,  whether  large  or  trifling,  prior  to  the  bank- 
ruptcy, will  be  immaterial  {Patman  v.  Vaughan^  1  T.  R.  572 ;  Bartholomew 
V.  Sherwood,  1  T.  R.  573).  A  mere  trifling  buying  and  selling,  quite  colla- 
teral to  a  man's  line  of  life,  even  though  it  yield  him  a  profit,  will  not  render 
him  a  trader;  as,  for  instance,  a  schoolmaster  who  buys  books,  &c.,  and  sells 
them  to  his  scholars  ( Valentine  v.  Vaughan,  1  Peake,  108 ;  Newton  v.  Trigg, 
1  Salk.,  109). 
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Tlie  legality  or  illegality  of  the  buying  or  selling,  makes  no  diflcrence  ;  it 
has  been  held  that  a  trader  may  become  bankrupt,  although  he  has  not  taken 
out  a  license  necessary  to  legalize  his  trade  {Sanderaoti  v.  liowles,  i  Burr. 
20GG ;  Martin  v.  Nightingale,  11  Moore,  305).  Even  a  smuggler  might 
become  bankrupt  {^Ex  parte  Meymot,  1  Atk.  11)9  ;  Cohh  v.  Symonds,  1  D. 
&R.,  111. 

A  trading  to  bo  within  the  bankrupt  laws  must  be  a  substantive  and 
independent  trading;  there  must  be  a  general  intention  to  trade;  and,  a 
trading  as  a  means  of  gaining  a  livelihood  (Paul  v.  fJowling,  1  Moo.  it  M. 
263;  Jfeane  v.  Rogers,  9  B.  &  C.  C78 ;  Ex  parte  Burgess,  2  G.  &  J.  183; 
and  cases  cited  at  1  Doria  &  Macrae,  100,  ed.  180.3).  The  editor  and  proprie- 
tor of  a  newspaper  is  a  trader  within  the  bankrupt  laws ;  so  is  a  publisher 
who  buys  the  whole  daily  impression  of  a  paper  to  resell  at  a  proHt  (1  L).  & 
M.  102  J.  A  surgeon  who  confines  the  sale  of  his  drugs  to  his  patients  is  not 
a  trader  [Ex  imrte  Daubcny^  3  M.  &  A.  16;  Nichohon  t.  Cooper,  31  L.  T. 
Rep.  184,  Ex.) ;  nor  is  a  farmer,  who  makes  cider  from  his  orchard,  though 
he  purchases  apples  yearly  from  his  neighbours  to  make  up  his  supply  (Ex 
parte  Gallimore,  2  Rose,  427). 

Every  one  who  buys  and  sells,  unless  it  be  the  mode  by  which  a  living  is 
sought,  is  not  a  trader ;  nor  is  a  mercantile  act,  although  resulting  in  a 
prolit,  alone  sufficient  to  constitute  a  trading  {Newland  v.  Bell,  1  Holt,  221 ; 
Ex  parte  Atkinsoji,  1  M.  D.  &  DcG.  300).  A  practising  barrister  prepares 
periodically  a  series  of  legal  reports,  and  a  digest,  paying  for  professional 
assistance  to  enable  him  to  complete  the  manuscripts.  He  buys  paper,  pays 
for  the  printing  of  his  work  upon  it,  and  sends  it  to  a  publisher  for  sale 
upon  commission.  Yet  he  is  held  not  to  be  a  trader  within  the  meaning  of 
the  bankruptcy  laws  {Be  L.  7  0.  0.  Chron.  87;  arid  see  Re  Hare,  L.  T.  Kep. 
15  ;  Ex  parte  Eammond,  1  DeGex,  93  ;  Stuart  v.  Sloper,  3  Exch.  Rep.  700). 

In  order  to  be  brought  within  the  scope  of  the  Act,  and  obtain  a  discharge 
from  indebtedness,  there  will  exist  a  temptation  for  non-traders  to  assume 
the  role  of  traders.  This  kind  of  trading  will  not  support  bankruptcy 
(Ex  parte  Bart,  2  D.  &  C.  543  ;  Ex  parte  Uall  M.  &  0.  445,  479). 

The  lessee  of  a  quarry  who  digs  rock,  and  works  it  up  into  slate  for  sak-, 
is  not  thereby  made  a  trader  within  the  meaning  of  the  bankrupt  laws,  nor 
is  he  so  made  a  trader  by  selling  tools  and  gunpowder  to  his  workmen,  nor 
by  letting  a  builder  have  iron  and  timber  to  be  used  in  buildings  on  the 
quarry.  Dealing  in  shares  in  joint  stock  companies  does  not  constitute  a 
man  a  trader  {In  re  Cleland,  2  L.  R.  Chy.  466  . 

An  infant  cannot  trade,  because  his  contracts  made  for  goods  for  the  pur- 
pose of  trade  are  absolutely  void  (Thornton  v.  Illingioorth,  2  B.  &  C.  824)  ; 
and  it  is  well  settled  by  a  long  series  of  decisions  that  he  is  not  liable  to  the 
bankruptcy  laws  {Ex  parte  Adam,  IV.  &  B.  493  ;  O'Brien  v.  Currie,  3 
Car.  &  P.  283  ;  Lord  Raymond's  Rep.  443  ;  Ex  parte  Watson,  16  Ves.  265). 

The  criterion  of  a  feme  covert  being  capable  of  falling  under  the  bankrupt 
laws  appears  to  be  her  liability  to  be  sued  to  execution  for  the  debts  she  ha.s 
contracted  during  coverture.  If  a  married  woman  is  so  circumstanced  as  to 
be  subject  to  a  common  law  execution,  there  does  not  seem  to  be  any  reason 
why  she  should  not  likewise  be  subject  to  this  statutory  execution  (Ex  parte 
Preston,  Green  8 ;  Cooke's  B.  L.  40 ;  Ex  parte  Carrington,  1  Atk.  206  ; 
Lavie  v.  Phillips,  8  Burr,  1776 ;  Ex  parte  Hear,  2  B.  C.  C.  266). 

It  is  doubtful  if  our  Act  respecting  the  separate  property  of  married 
women  (Con.  Stats.  U.  0.  c.  73),  will  affect  the  application  of  this  Act  to  that 
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class  of  persons.  For  although,  under  tho  provisions  of  that  statute,  a 
married  woman  possesses  entire  control  over  her  property,  which  is  liable  to 
execution  for  her  torts,  there  is  nothing  to  show  that  it  is  liable  to  execution 
at  law  for  her  contracts  made  during  coverture,  'J'he  separate  estate  may, 
of  course,  bo  reached  in  equity  ;  but  whether  that  would  render  it  liable  to 
attachment  in  bankruptcy  proceedings  is  very  questionable.  It  is  probable, 
however,  that  a  woman,  whoh  as  obtained  an  order  protecting  her  earnings 
under  the  above  mentioned  Act,  may  become  bankrupt  as  to  that  portion  of 
her  estate. 

A  lu  latic  may  be  a  bankrupt,  provided  tho  act  of  bankruptcy  be  committed 
during  a  lucid  interval  {Ex  parte  rHcldey,  Cooke,  48;  Anon,  18  Ves.  5'JO  ; 
Eximrte  Stamp,  1  DcG.  345). 

A  man  once  a  trader  is  liable  to  the  bankruptcy  laws  until  all  his  debts 
are  paid,  whether  contracted  during  the  period  of  his  trading  [Ex  parte 
Deicdiiey,  15  Ves.  495;  Ex  parte  Bamford,  15  Ves.  458  ;  Doe  v.  Lawrence, 
2  Oar.  &  P.  184),  or  incurred  before  that  time,  and  in  no  way  connected 
with  his  trading  {BailUe  v.  Grant,  9  Bing.  121 ;  2  M.  &  Sc.  198  ;  6  Bligh, 
451),  appealed  to  the  House  of  Lords). 

It  is  a  question  whether  the  limit  of  three  months  after  an  act  of  bank- 
ruptcy, that  has  been  laid  down  as  the  time  within  which  proceedings  must 
be  commenced  (see  below,  sec.  18),  can  be  held  to  apply  to  the  case  of  a 
trader  ceasing  to  meet  his  commercial  liabilities  generally  as  they  become 
due.  From  the  moment  a  trader  ceases  to  meet  Lis  liabilities  when  due,  ho 
would  seem  to  be  committing  a  continuing  act  of  bankruptcy,  that  is  not 
removed  until  either  the  debts  are  paid,  or  barrod  by  the  Statutes  of 
Limitations. 

It  is  enacted  below  (sec.  143)  that  "all  tho  provisions  of  this  Act  respect- 
ing traders,  shall  be  held  to  apply  equally  to  unincorporated  trading  compa- 
nies and  copartnerships ;  and  the  chief  office  or  place  of  business  of  such 
unincorporated  trading  companies  and  copartnerships  shall  be  their  domicile 
for  the  purposes  of  this  Act." 

A  trader  who  has  ceased  to  trade  before  1st  September,  1864,  cannot  be 
proceeded  against  under  this  Act.  But  it  is  not  necessary  for  the  plaintiff 
expressly  to  state  in  his  affidavits  for  the  attachment  that  the  defendant 
was  a  trader  since  the  Act  came  into  force  {Bagwell  v.  Hamilton,  10  U.  0. 
L.  J.  305).     . 


OF  VOLUNTARY  ASSIGNMENTS. 
2.  •  Any  debtor  unable  to  meet  his  engagements,  and 
desirous  of  makins:  an   assignment  of  his  estate,  and 
any  debtor  who  is  required  to  make  an  assignment,  as 
to  lufnZie*  hereinafter  provided,  shall  make  an  assignment  of  his 
.  Assiguee.'^    estatc  and  effects  to  any  official  assignee  resident  with- 
in the  county  or  place  wherein  the  Insolvent  has  his 
domicile ;  or  if  there  be  no  official  assignee  therein  then 
to  an  official  assignee  in  the  County  or  place  nearest 
,to  the  domicile  of  the  Insolvent  wherein  an  official 
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a9si<]fneo  lias  ])ccn  appointed,  and  the  official  assignee 
to  whom  snc,h  assij^nnient  is  made  shall  be  known  as 
the  Interim  Assiirnce;  and  fortliwitU  npon  the  execu-  M.'.tinK'of 
tion  of  the  deed  of  aBsijjjnmcnt  to  him,  a  meet[n^  of  the  '»•  •■'""'• 
creditors  of  the  Insolvent  f«)r  the  appointment  of  an 
assignee,  shall  be  called  by  the  interim  assigtiee  to  be 
held  at  tlie  pluj^ejjf  bnsiiicss  of  the  Insolvent  witiiin  a 
period  not  exceeding;  three  weeks Jrom  the  execution,. 
of  the  deed  of  assignment. 

Under  the  Act  of  180 1  (s..2,  s.  s.  1),  a  person  desiring  to  make  a  voluntary 
assignment  had,  as  a  preliminary  step,  to  call  a  meeting  of  his  creditors,  and 
give  them  an  opportunity  of  selecting  the  assignee.  This  necessitated  a 
notice  of  at  least  two  weeks,  during  which  time  the  debtor,  although  a  self- 
declared  insolvent,  had  absolute  possession  and  control  of  his  estate.  This 
was  felt  to  be  a  dangerous  power  to  entrust  to  insolvents,  and  the  amsnding 
Act  of  1805  (sec.  2),  put  forward  an  inducement  to  the  debtor  to  make  an 
immediate  assignment,  by  giving  him  an  option  of  assigning  to  any  ollicial 
assignee  without  the  formality  of  calling  the  meeting  of  creditors, — not,  how- 
ever, prohibiting  the  calling  of  the  meeting.  By  this,  and  the  following  sec- 
tions, it  is  now  rendered  obligatory  to  make  an  immediate  assignment  to  an 
interim  assignee,  to  whom,  and  not  to  the  insolvent,  is  committed  the  duty  of 
calling  the  meeting  of  creditors,  and  of  preparing  the  statements  to  be  snb- 
mitte(l  on  that  occasion.  In  the  hands  of  the  creditors  the  selection  of  the 
permanent  assignee  is  ultimately  made  to  rest  (see  below  sec.  5). 

The  amending  Act  of  1805,  sec.  2,  provided  that  the  voluntary  assignment 
might  be  ma.le  to  "rn*?/  official  assignee,"  but  the  Courts  have  decided  that 
it  could  only  bo  validly  made  thereunder  to  an  official  assignee,  resident 
within  the  district  or  county  within  which  the  Insolvent  has  his  place  of 
business,  (White  v.  Cutfiberf.son,  17  C.  P.,  U.  C,  377;  Hingston  v.  C<imp- 
hell,  2  L.  J.,  U.  C.  (N.  S.)  290;  McWhirter  v.  Learmouth,  18  C.  P.  U.  0. 
130.)  Yet  the  legislature  now  declare  (below  sec.  141)  those  words  to  have 
meant,  and  to  mean,  any  official  assignee  whatever,  and  that  they  are  to  be 
construed  as  if  they  were  followed  by  the  words  "resident  or  appointed,  in 
any  part  of  the  Province  of  Canada."  By  the  present  Act,  however,  the  as- 
signee in  the  case  of  a  voluntary  assignment,  must  be  a  resident  in  the  In- 
solvent's county.  An  assignment  under  this  clause  is  not  valid  unless 
accepted  by  the  assignee  (  Yarrington  v.  Lyon,  12  Grant  308). 

Under  the  provisions  of  this  clause  there  could  have  been  little  doubt, 
even  in  the  absence  of  the  decisions  cited  below  (Re  Brett,  and  lie  Thomas,) 
that  any  person  unable  to  meet  his  engagements  might  become  bankrupt 
without  producing  assets.  In  England,  until  the  Act  of  1801,  it  was  other- 
wise. Under  the  Act  of  1849  it  was  necessary  for  a  trader,  on  petitioning 
for  adjudication  of  bankruptcy  against  himself,  to  make  it  appear  to  the  satis- 
faction of  the  court  that  his  available  estate  was  sufficient  to  pay  his  creditors 
at  least  five  shillings  in  the  pound,  clear  of  all  charges  of  prosecuting  bank- 
ruptcy. This  was  modified  in  the  Act  of  1854  to  the  extent  of  allowing 
adjudication  of  bankruptcy  on  petition  of  a  trader  who  could  make  it  appear 
that  his  available  estate  was  sufficient  to  produce  the  sum  of  £150  at  least. 
It  was  indeed,  held  by  Commissioner  Holroyd,  in  a  case  under  the  recent 
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English  Act,  {lie  NewmarJc,  6  L.  T.  (N.  S.)  755),  that  a  debtor  who  petitioned 
the  court  without  assets  was  in  the  situation  of  a  p<auper,  and  should  have 
applied  under  the  provisions  of  the  statute  applicable  to  such  oases.  As  our 
Act  has  not  provided  for  applications  in  forma  2>amperis,  the  usual  procedure 
under  this  section  must  be  used  in  every  case  of  voluntary  assignment. 
This  decision,  hov/cver,  has  not  passed  unchallenged.  In  a  note  to  this  case 
the  view  is  taken  that  the  non-possession  of  assets  is  no  justification  for  the 
dismissal  of  a  petition  under  the  Act  of  1801.  The  writer  contends  that  as 
the  language  of  the  Act  is  "any  debtor  may  petition,"  there  is  no  qualifi- 
cation or  restriction  whatever,  as  regards  the  possession  of  any  amount  of 
property,  large  or  small.  And  he  comes  to  the  conclusion  that,  however 
the  non-possession  of  property  may  be  an  ingredient  in  arriving  at  a  judg- 
ment upon  the  merits,  it  has  nothing  whatever  to  do  with  any  question  as 
to  the  jurisdiction  of  the  Court,  or  the  locus  standi  of  a  petitioner.  The 
writer  of  an  able  article  on  "  The  New  Bankrupt  Law,"  in  the  Law  Times 
of  the  9th  August,  18G2,  holds  the  same  opinion,  which  is  one  that  seems 
very  much  in  accordance  with  the  spirit  of  modern  legislation  upon  the  sub- 
ject. The  legislature  and  courts  are  now  not  hesitating  to  declare  that  the 
relief  of  the  honest  debtor  is  the  primary,  and  the  possession  of  his  estate 
by  his  creditors  the  secondary  aim  of  the  bankruptcy  laws.  And  see  Ex 
parte  Mo'^'rison,  10  Jur.  (N.  S.)  787,  in  which  case  it  seems  to  be  taken  for 
granted  that  assets  are  not  required;  and  also  Bx  parte  Mitchell,  1  DcG., 
257. 

On  an  appeal  from  an  order  of  a  Commissioner  in  bankruptcy,  Lord  Justice 
Turner  pronounced  a  dictum  which  goes  far  to  strengthen  the  argument  for 
the  application  of  our  voluntary  assignment  clauses  to  cases  where  there  are 
no  assets.  He  is  reported  to  have  said,  "  I  doubt  whether  in  any  case 
(where  there  is  no  fraud)  a  petition  ought  to  be  dismissed  having  regard  to 
the  new  Act,  which  extends  to  all  debtors,  w^hether  traders  or  not." 

If  an  insolvent  very  shortly  before  he  applies  under  the  voluntary''  assign" 
ment  clauses  dispose  of  all  his  property  for  the  purpose,  am-^ng  other  things, 
of  defraying  the  expenses  of  his  solicitor  in  passing  him  bn  ugh  the  court, 
and  thereby  leave  nothing  whatever  for  his  creditors,  his  i.^  'nation  may  be 
refused  [Re  Dvfaur,  6  L.  T.  (N.S.)  195;  Re  Wilson,  6  L.  T.  (N.S.)  258). 
'the  fraud  upon  creditors  in  using  the  assets  to  fee  a  solicitor,  instead  of 
bringing  them  in,  seems  to  be  the  ground  of  these  decisions. 

Tlie  question  of  the  necessity  for  producing  assets  was  raised,  but  not 
decided  in  Re  Smith,  4  Prac.  &  Chr.  Rep.  U.  C.,  91.  It  was  contended,  on 
the  one  side,  that  because  the  preamble  of  the  Act  of  1804  recites  that  it  is 
expedient  to  make  provision  for  the  settlement  of  the  "  estates  "  of  insolvent 
debtors,  where  there  is  no  estate  there  could  be  no  jurisdiction.  On  the 
other  side,  it  was  said,  that  the  first  section  extended  the  application  of  the 
Act  to  "  all  persons."  In  Re  Brett  {unreported),  on  the  application  for  a 
discharge,  the  late  Judge  Harrison,  County  Court  Judge  for  York  and  Peel, 
decided  that  the  absence  of  assets  was,  in  itself,  no  bar  to  obtaining  a  dis- 
charge. The  point  now  seems  to  be  authoritatively  decided  by  the  Chancellor 
in  a  very  recent  case  {Re  Thomas,  15  Grant,  190).  This  was  an  appeal 
from  an  order  of  a  County  Court  Judge,  absolutely  refusing  to  grant  a  dis- 
charge on  two  grounds,  one  of  which  was,  that  the  insolvent  had  no  estate. 
Vankoughnet,  C.  thought  the  County  Court  Judge  wrong  in  the  reasons 
assi;j;nc(l  for  refusing  the  certificate,  and  says  ;  —  "The  want  of  assets  does 
not  appear  to  me  to  be,  in  itself,  a  sufficient  reason  for  refusing  the  dis- 
charge." ;  ^  „.    •/,  .      .   .    :,}■-   :;• 
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3,  Such  mcetinff  shall  be  called  by  advertisement  calling  of 

"  ^    , ,  .        meeting  and 

(Form  A),  and  previous  to  such  meeting  the  interim  proceedings 
assignee  shall  j^repare,  and  shall  then  exhibit,  state- 
ments showing  the  position  of  the  affairs  of  the  Insol- 
vent, and  particularly  a  schedule  (Form  B),  containing 
the  names  and  residence  of  all  his  creditors,  and  the 
amount  due  to  each,  distinguishing  between  those 
amounts  which  are  then  actually  overdue,  or  for  which  fiabiilty  and 
he  is  directly  liable,  and  those  for  which  he  is  only  liable  Xitit  must 
indirectly  as  indorser,  surety  or  otherwise,  and  which  ''""*'""• 
have  not  become  due  at  the  date  of  such  meeting,  the 
particulars  of  any  negotiable  paper  bearing  his  name,    • 
the  holders  of  which  the  interim  assignee  shall  be  un- 
able to  ascertain,  the  amount  due  to  each  creditor,  and 
also  any  contingent  liabilities,  describing  the  same ;  and 
a  statement  showing  the  amount  and  nature  of  all  the 
assets  of  the  Insolvent,  including  an  inventory  of  his 
estate  and  effects  :  and  the  insolvent  shall  assist  in  the  insolvent  to 

'  - — - ^  assist,  and 

preparation  of  such  statements  and  of  the  said  schedule,  '"'^ke  a  de- 

X       i-  '  eliiration  on 

and  shall  attend  at  such  meeting  for  the  purpose  of  '^""'• 
being  examined  on  oatli  touching  the  contents  tliereof, 
and  touching  his  books  of  account  and  his  estate  and 
effects  generally :  And  at  such  meeting  he  shall  file  a 
declaration  under  oath  stating  whether  or  no  such 
statements  and  schedule  are  correct,  and  if  incorrect, 
in  what  particulars.  And  the  interim  assignee  shall 
also  produce  at  such  meeting,  the  Insolvent's  books  of 
account,  and  all  other  documents  and  vouchers,  if  re- 
quired so  to  do  by  any  creditor. 

For  the  manner  of  publishing  the  advertisement  mentioned  in  this  section, 
and  the  number  of  insertions  that  will  be  necessary,  see  below  sec.  117. 

The  principal  change  from  the  old  law  that  occurs  here,  is  the  rendering 
the  interim  assignee  (who  must  be  an  official  assignee),  responsible  for  the 
preparation  of  the  statements  and  schedule,  instead  of  the  insolvent  alone. 
The  insolvent  must  assist  in  the  preparation  of  the  statement,  and  if  he  will- 
fully or  with  intent  to  defraud,  omit  any  of  his  effects,  he  will  fall  under  the 
provisions  of  sec.  147  (below),  and  be  guilty  of  a  misdemeanor. 
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Notice  to         4,  At  least  ten  days  before  the  day  fixed  for  such 
tor;  what  to  mectinff  the  interim  assignee  shall  mail  to  each  of  the 

contain.  i  «  t         i  • 

creditors  of  the  Insolvent,  in  so  far  as  he  shall  then 
have  been  able  to  discover  them,  a  notice  of  such  meet- 
•=  ing  with  a  list  containing  the  names  of  all  creditors 
holding  direct  claims  and  also  of  all  creditors  holding 
indirect  claims  maturing  before  the  meeting,  amount- 
ing to  one  hundred  dollars  each,  with  the  amount 
appearing  to  be  due  to  each  of  them ;  and  the  aggre- 
gate amount  of  those  under  one  hundred  dollars. 

By  sec.  2,  8uj>ra,  the  interim  assignee  must  forthwith  call  the  meeting  of 
creditors.  The  117th  sec.  requires  only  two  weeks  notice  of  the  meeting,  so 
that  the  assignee  must  be  prompt  in  preparing  and  mailing  the  lists  of 
creditors,  since  he  has  only  about  four  days  to  do  it  in. 


5.  At  such  meeting,  the  creditors  who  have  proved 

their  claims,  in  the  manner  hereinafter  provided  by 

meiit  of'      *^^®  ^^^  hundred  and  twenty-second  section,  may  ap- 

Assiguee.     point  an  assignee  to  the  estate  of  the  Insolvent.     And 

no  neglect  or  irregularity  in  any  of  the  proceedings 

antecedent  to  the  appointment  of  an  assignee  shall 

Irregularity  vitiatc  such  appointment,  whether  it  be  made  under  a 

nottovitiate  yQi^jj^g^j-y  assignment,  or  in  compulsory  liquidation. 

As  to  the  mode  of  voting  for  the  appointment  of  an  assignee,  see  below 
sec,  118. 

The  assignee,  whom  the  creditors  are  empowered  to  nominate  under  this 
section,  may  be  resident  out  of  the  county  within  which  the  insolvent  has 
his  place  of  business,  and  he  need  be  neither  a  creditor  nor  an  official  assignee. 

At  a  meeting  of  creditors  held  for  the  purpose  of  giving  their  advice  upon 
the  appointment  of  an  official  assignee  of  a  partnership  estate,  it  was  held 
that  the  creditors  of  the  individual  partners,  .as  well  as  the  creditors  of  the 
firm,  had  the  right  to  vote  in  the  choice  of  an  assignee  [Luxton  v.  Hamil- 
ton &  Davis,  10  L.  J.,  U.  C.  334). 

At  the  first  meeting  of  creditors  to  choose  an  assignee,  it  has  been  consi- 
dered necessary  to  entitle  the  representative  of  a  creditor  to  vote,  that  he 
should  be  appointed  under  a  duly  authenticated  letter  of  attorney  {lie  John 
Camplell,  1  L.  J.  U.  C.  (N.  S.),  135). 

Although  no  neglect  or  irregularity  in  any  of  the  proceedings  antecedent 
to  the  appointment  of  an  assignee  shall  vitiate  the  subsequent  assignment,  it 
will  probably  be  held  (hat  an  omission  of  any  such  proceedings  would  render 
the  assignment  one  made  "otherwise  than  in  the  manner  prescribed  by  this 
Act,"  and  an  act  of  bankruptcy  upon  which  proceedings  in  compulsory 
liquidation  might  be  taken  by  a  creditor. 
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6.  If  no  assisrnco  be  ai)pointcd  at  siioli  meelin2:,  or  \"f.'iseno 
at  any  adjournment  tliercof ;  or  if  the  assignee  named  j,','!";,-',',!*"^' 
refuses  to  aet:  or  if  no  creditor  attends  at  such  meet-  :'^!f 'i"f"  *" 
ing,  the  interim  assignee  shall  be  the  assignee  to  the  ;u!i\vor^es.*" 
estate  of  the  Insolvent ,    but  if  any  assignee  be  ap-  ^j'!:J;^^^"  '^^" 
pointed  thereat,  he  shall  thenceforth  be  the  assignee 
of  such  estate,  and  tlio  intei'im  assignee  shall  imme- 
diately deliver  over  to  him  the  whole  of  tlie  esia^e 
of  the  Insolvent,  and  all  statements,  documents  and 
papers  prepared  by  such  interim  assignee,  and  unless 
he  is  himself  appointed  assignee,  shall   also  immedi- 
ately execute  a  deed  of  transfer  to  sucli  assignee  of  the 
estate  and  effects  of  the  Insolvent. 

Under  the  law  as  it  stood  before  in  deRuilt  of  an  appointment  by  the 

creditors,  the  insolvent  might  select  an  assignee  A'om  among  his  creditors, 

with  some  restrictions  as  to  the  choice,  or  might  assig  o  an  official  assignee 

resident  within  the  district  or  county,  within  which  ne  insolvent  had  his 
place  of  business. 


7.  The  deed  or  instrument  of  assignment  may  be  in  ft,'."","^t""f 
the  form  C,  and  the  deed  of  transfei-  by  the  interim  "^^^^iJI'lS' 
assignee  in  the  forin  D.,  or  in  any  other  forms  equiva-  lly*[^,'{'e^^'iu 
lent  thereto  respectively,  and  if  executed  in  any  part  ^^**'*'«'i*^'^- 
of  Canada  other  than  the  Province  of  Quebec,  they 
shall  be  in  duplicate,  and  a  copy  of  the  list  of  creditors 
produ(;cd  at  the  firat  meeting  of  creditors  shall  be  ap- 
pended to  the  deed ;  and  no  particnlar  discription  or 
detail  of  the  property  or  effects  assigned  need  l>e  in- 
serted in  either  of  such  deeds;  and  anv  number  of 
counterparts  of  buch  deeds  recpiired  by  the  assignee, 
and  any  further  or  other  deeds  or  assurances  required 
by  the  assignee,  shall  be  executed  by  the  Insolvent  or 
by  the  interim  assignee,  as  the  case  may  be,  at  the  re-  ;' 
quest  of  the  assignee,  either  at  the  time  of  the  execu- 
tion* of  su(!h  deed   or  instrument,  or  afterwards,  to 
which  counterparts  no  list  of  creditors  need  be  ap- 
pended.    '     -         

It  was  decided  under  the  Acts  of  1884  and  1865,  that  although  the  latter 
enactment  permitted  a  volunt£.ry  assignment  to  an  official  assignee,  without 
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the  insolvent  being  required  to  call  a  meeting  of  creditors,  or  to  exhibit  to 
them  a  schedule  at  the  meeting,  yet  the  list  of  creditors  must  be  annexed 
to  the  voluntary  assignment.  It  would  seem  to  be  impossible  to  append  to 
the  deed  of  assignment,  as  directed  by  this  clause,  the  list  of  creditors  at 
the  time  of  its  execution,  for  the  preparation  of  this  list  is  (sec.  3.  ante)  now 
entrusted  to  the  interim  assignee,  whose  appointment  is  made  by  the  deed 
of  assignment  itself.  It  is  also  to  be  noticed  that  the  form  of  voluntary 
assignment  C.  omits  the  reference  contained,  even  after  the  Act  of  1SG5,  to 
an  annexed  list  of  creditors  (See  King  v.  Smith,  19  C.  P.  U.  C.  319).  The 
list  should,  however,  be  appended  at  the  earliest  moment  after  its  completion. 

If  Interim        8.  If  the  interim  assio^nee  shall  fail  or  neglect  to 

Assignee  fail  iii/.  n  .i.  n  -i 

to  execute     excciite  sucli  deed  of  transfer  within  twenty-iour  hours 

deed  of  .         .  ,  *'  . 

transfer.  after  the  nomination  of  an  assignee  at  such  meeting — 
he  shall  in  the  discretion  of  the  Judge  be  subject  to 
imprisonment  for  a  period  not  exceeding  one  month ; 
and  such  imprisonment  may  be  ordered  by  the  Judge 
upon  the  application  of  the  person  so  nominated  as 
assignee,  or  of  any  creditor,  supported  by  affidavit  to 
the  satisfaction  of  the  Judge ;  and  the  interim  assignee 
shall  not  be  permitted  to  plead  to  or  answer  such 
application  either  as  to  its  form  or  upon  the  merits  in 
any  manner  or  way  whatever  until  after  he  shall  have 
executed  and  delivered  to  the  assignee  such  deed  of 
transfer,  and  shall  have  also  delivered  over  to  him  the 
whole  of  the  estate  and  eft'ects  of  the  Insolvent — with 
all  books,  instruments,  vouchers  and  documents  apper- 
taining thereto. 

This  provision  for  punishment  in  case  the  interim  assignee  does  not  make 
a  prompt  transfer  to  the  creditors'  assignee  is  new,  because  the  occasion  for 
it  did  not  exist  before.  It  is  difficult  to  see  why  the  same  penalty  was  not 
attached  to  delay  on  the  part  of  the  guardian,  in  cases  of  compulsory  liqui- 
dation, to  make  the  transfer  provided  for  below,  section  29. 

Proceedings  9-  If  bv  electiou  or  by  failure  of  election,  the  inte- 
Interim       rim  assignee  shall  become  assignee,  his  appointment 

Assignee  o         5  i  i 

becomes  tho  shall  be  established,  if  by  election  by  an  instrument 
(Form  D  D)  declaring  the  fact,  signed  by  the  chairman 
and  by  one  or  more  of  the  creditors  present  at  the 
meeting  appointing  him,  and  authenticated  by  his  own 
affidavit :  and  if  by  failure  of  election,  by  an  instru- 


■     / 
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ment  declaring  tlie  fact,  and  signed  and  sworn  to  by 
himself  before  the  Judge,  who  shall  have  power  to 
interrogate  him  specially  npcn  the  contents  thereof, 
and,  shall  not  receive  his  oath  if  he  has  any  reason  to 
doubt  the  facts  stated  in  such  instrument ;  and  the 
instrument  of  appointment  shall  be  deposited  in  the     • 
office  of  the  Court  with  the  deed  of  assignment ;  and  ^.e^'-Jfj^r^^. 
a  copy  of  such  instrument  certified  by  the  clerk  or  J'^'^'^'J.'tJ  j^^^ 
Prothonotary  of  the  Court  v/herein  it  is  deposited  c«»tiiied. 
under  the  seal  of  such  Court,  shall  serve  all  the  pur- 
poses of  the  deed  of  transfer  hereinbefore  provided  for 
and  for  that  purpose  shall  be  annexed  to  the  deed  of 
assignment  or  in  the  Province  of  Quebec  to  the  copy 
thereof  and  res-istered  therewith. 
This  section  relates  to  the  office  of  interim  assignee,  and  is  entirely  new. 

10.  The  assignment  shall  be  held  to  convey  and  Avii.itthe 

1        .  .  .  .         ,         f.  .  -1        Assi','iinieut 

vest  m  the  interim  assignee  in  the  nrst  instance,  the  siwu  bu  iieia 
books  01  account  oi  the  insolvent,  all  voucliers,  ac-  \ 
counts,  letters  and  other  papers  ard  documents  relating    \ 
to  his   business,  all  moneys   and  negotiable   papers, 
stocks,  bonds,  and  other  securities,  as  well  as  all  the     i 
real  estate  of  the  Insolvent,  and  all  his  interest  therein, 
whether  in  fee  or  otherwise,  and  also  all  his  personal 
estate,  and  moveable  and  immoveable  property,  debts, 
assets  and  effects,  which  he  has  or  may  become  entitled 
to  at  any  time  before  l-Is  discharge  is  effected  under 
this  Ac^,  excepting  only  such  as  are  exempt  from 
seizure  and  sale  under  execution,  by  virtue  of  the 
several  statutes  in  such  case  made  and  provided  ;  and 
if  an  assignee  be  subsequently  apjiointed,  or  if  by  the 
failure  of  election,  the  interim  assignee  becomes  as- 
signee, such  assignee  shall  have  tlie  same  rights  in  and  j       / 
to  the  whole  of  such  estate  and  effects  as  were  previ-  / 
ously  held  under  this  Act  by  the  interim  assignee;  Proviso; as 
Provided  always  that  no  pledgee  of  any  of  the  effects  tU  property 
of  the  insolvent  or  any  other  party  in  possession  there-  lusoivent. 
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of  witli  a  lien  thereon,  shall  be  doprivecl  of  the  posses- 
sion thereof,  without  payment  of  the  amount  legally 
chargeable  as  a  preferential  claim  upon  such  effects ; 
except  in  the  case  hereinafter  provided  for  of  such 
pledgee  or  party  in  possession  proving  his  claim  against 
•  the  estate  and  putting  a  value  upon  his  security  ;  Cut 
at  any  time  before  the  maturity  of  any  advance  made 
upon  the  pledge  of  effects  of  the  Insolvent,  or  within 
fifteen  days  thereafter,  the  assignee  sliall  liave  the  right 
to  sell  such  effects  as  he  may  sell  tlie  other  effects  of 
the  insolvent ;  and  thereupon  if  tlie  price  is  sufficient 
to  cover  such  advance  with  interest  and  lawful  charojes, 
the  pledgee  shall  carry  out  such  sale  and  deliver  the 
effects  sold  in  conformity  therewith  receiving  the  price 
thereof,  but  not  otherwise. 

The  general  rule  as  to  the  effect  of  the  appointment  of  assignees  is,  that  all 
property  of  the  bankrupt,  real  and  persona),  in  possession,  remainder,  rever- 
sion, or  in  action  merely  (see  below  sees.  42  and  43  of  this  Act),  to  which  he 
was  entitled  at  the  date  of  the  act  of  bankruptcy,  or  at  any  time  belore  his 
discharge  under  this  Act,  is  vested  in  the  assignees  by  virtue  of  their  appoint- 
ment; and  his  acts  thenoefor'h,  with  reference  to  this  property,  are  con- 
sidered to  all  intents  and  purposes  as  those  of  a  stranger.  To  this  section 
and  this  rule  there  is  an  important  exception  made  by  the  40th  section  of 
this  Act,  where  it  is  provided  that  "  no  power  vested  in  the  insolvent,  or 
property  or  effects  held  by  hira  as  trustee,  or  otherwise,  for  the  benefit  of 
others,  shall  vest  in  the  assignee  under  this  Act." 

Property  which  has  been  placed  in  the  hands  of  a  man  for  a  specific 
purpose  will  not  pass  to  his  assignee  upon  his  bankruptcy.  As  where  bills 
of  exchange  were  remitted  to  bankers  in  London  with  permission  to  discount 
them  for  a  particular  purpose,  and  Ihey  were  not  in  fact  discounted  before 
the  bankruptcy  of  the  banker  to  whom  they  were  remitted,  they  were 
ordered  to  be  delivered  up  to  the  assignees  {Ex  parte  Frere^  Mon.  and  McA., 
262).  Also,  where  a  bankrupt  was  allowed  by  his  assignees  to  remain  in 
possession  of  his  house  and  furniture,  in  order  to  assist  in  settling  the  affairs 
of  the  bankrupt  estate,  and  the  bankrupt  traded  and  became  bankrupt  a 
second  time,  it  was  holden  that  the  furniture,  &c.,  still  remained  the  pro- 
perty of  the  assignees,  under  the  first  commission,  and  did  not  pass  under 
the  second  assignment  ( TF<?^/w  v.  JJicrnell,  Doug.  317,  and  see  Mullen  v. 
Moss,  1  M.  &  S.,  ;J35). 

A  bequest  to  a  bankrupt,  if  he  should  obtain  his  certificate,  passes  to  his 
assignees  {Dmidsou  v.  Oualmcrs;  Perry  v.  Chalmers,  10  L.  'l.  (N.S.)  217). 

Where  after  a  deed  of  assignment  for  benefit  of  creditors  by  two  partners 
one  becomes  bankrupt,  the  trustees  under  the  deed  are  entitled  only  to  the 
joint  estate  of  the  debtors,  and  not  to  the  separate  estate  of  either  debtor 
{Re  Lowden'a  Settlement,  10  L.  T.  (N.S.)  201). 
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Although  all  the  property  acquired  by  a  bankrupt  up  to  the  time  of  his 
discharge  passes  to  his  assignees,  as  well  as  the  right  of  action  respecting  it 
(see  below  sees.  42  and  43),  he  may  maintain  an  action  for  his  personal 
labour,  performed  after  the  issuing  of  the  writ  of  attachment  {Chippendale 
V.  Toralinson,  Cook,  42S ;  SUh  v.  Oshorne,  1  Esp.  140  ;  and  see  WlUiama 
V.  Chamlers,  11  Jur.  798) ;  and  he  may  maintain  an  action  with  relation  to 
after-acquired  property  {Wehh  v.  Fox,  7  'I.  R.  391 ;  Fowler  v.  Doicn,  1  B.  & 
P.  44;  Evans  v.  Broicn,  1  Esp.,  170;  Lerochey.  Wakeman,  Peake,  190), 
or  sue  upon  a  contract  made  with  him  { Camming  v.  Roeb%icl\  Ilolt,  172), 
unless  the  assignees  interfere  [Kitchen  v.  Bartsch,  7  East.,  53  ;  Ilerhert  v. 
Sayer,  2  Dow.  &  L.  49). 

Where  the  assignees  and  creditors  of  a  bankrupt,  who  has  not  obtained 
his  discharge,  allow  him  to  trade  or  contract  debts  without  their  interference 
or  claim,  it  falls  within  the  principle  of  a  man  having  a  lien  standing  by  and 
allowing  another  lo  take  a  new  security,  whereby  he  is  postponed  ;  and  the 
subsequent  creditors  of  the  bankrupt  will  be  preferred  to  the  creditors  under 
the  bankruptcy  ( Troughlon  v.  Gitley,  Amb.  630  ;  and  see  Tucker  v.  Ilerna- 
han,  17  Jur.,  723). 

All  property  which  an  insolvent  becomes  entitled  to  up  to  the  time  of  his 
discharge  passes  to  the  assignee,  but  it  must  not  be  supposed  that  the  insol- 
vent is  discharged  from  any  debts  he  may  incur  after  the  voluntary  assign- 
ment or  the  issue  of  the  writ. 

It  is  probable  that  the  option  to  take  a  lease  would  pass  to  the  assignee 
under  this  clause,  and  might  be  sold  by  him  and  assigned  to  the  purchaser, 
unless  the  lease  is  to  contain  a  proviso  against  alienation.  See  Biickland  v. 
Papillon,  1  L.  R.  Eq.  477. 

A  legatee  entitled  under  a  will  to  such  share  as  testator's  widow  should 
appoint,  and  in  default  to  one-fifth  of  a  moiety,  by  a  deed  under  the  Bank- 
ruptcy Act,  1861,  assigned  all  his  "estate  and  effects"  to  trustees  for 
creditors.  The  widow  having  subsequently  appointed  to  the  legatee  the 
same  share  he  would  have  taken  in  default  of  appointment,  it  was  held  that 
the  appointed  share  did  not  pass  to  the  trustees  under  the  deed  of  assign- 
ment (In  re  Vizard's  Trusts,  1  L.  R.  Eq.  667,  following  Lee  v.  Olding,  2 
Jur.  (N.S.)  850. 

The  assignment  will  not  displace  a  solicitor's  lien  for  costs,  or  entitle  the 
the  assignee  to  possession  of  the  papers.  Where  a  partner  of  a  trading 
firm,  which  had  become  bankrupt,  was  also  one  of  the  firm  of  solicitors 
whom  the  trading  firm  had  employed  in  the  conduct  of  suits  which  were 
pending  at  the  time  of  bankruptcy,  and  the  assignees  in  bankruptcy  had 
retained  other  solicitors,  it  was  held  that  the  assignees  in  bankruptcy  were 
not  entitled  to  an  order  for  a  delivery  up  to  the  assignees  of  the  papers  in 
the  solicitor's  possession,  subject  to  their  existing  lien  {in  re  Moss,  2  L.  R. 
Eq.  345).  A  payment  made  by  an  insolvent,  after  the  issue  of  a  writ  of  attach- 
ment against  him,  on  account  of  a  draft  discounted  by  bankers  for  him,  and 
which  was  dishonoured  by  non-acceptance,  is  recoverable  back  by  the 
official  assignee,  though  the  bankers  were  ignorant  of  the  insolvency  when 
they  received  the  money  from  him  {Roe  v.  Royal  Canadian  Bank,  19  0. 
P.  U.  C.  347).  And  see  also  notes  and  cases  collected  below,  following  sec- 
tion 29. 

By  23  Vic.  cap.  25,  the  exemption  clauses  in  the  Con.  Stats.  U.  C.  (cap.  19, 
sec.  151  and  cap.  22,  sec.  254),  are  repealed,  and  the  following  provisions 
substituted  :—    ,  .  , 
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"  The  following  chattels  are  hereby  declared  exempt  from  seizure  under 
any  \ATit  issued  out  of  any  court  whatever  in  this  Province,  namely  : 

"  1.  The  bed,  bedding,  and  bedsteads  in  ordinary  use  by  the  debtor  and 
his  family ;  *. 

"  2.  The  necessary  and  ordinary  wearing  apparel  of  the  debtor  and  his 
family ; 

"  3.  One  stove  and  pipes,  and  one  crane  and  its  appendages,  and  one  pair 
of  andirons,  one  set  of  cooking  utensils,  one  pair  of  tongs  and  shovel,  one 
table,  six  chairs,  six  knives,  six  forks,  six  plates,  six  teacups,  six  saucers, 
one  sugar  basin,  one  milk  jug,  one  teapot,  six  spoons,  all  spinning  wheels 
and  weaving  looms  in  domestic  use,  and  ten  volumes  of  books,  one  axe,  one 
saw,  one  gun,  six  traps,  and  such  fishing  nets  and  selves  as  are  in  common 
use; 

"  4.  All  necessary  fuel,  meat,  fish,  flour,  and  vegetables,  actually  provided 
for  family  use,  not  more  than  sufiicient  for  the  ordinary  consumption  of  the 
debtor  and  his  family  for  thirty  days,  and  not  exceeding  in  value  the  sum  of 
forty  dollars ; 

"5.  One  cow,  four  sheep,  two  hogs,  and  food  therefor  for  thirty  days; 

"  6.  Tools  or  implements  of,  or  chattels  ordinarily  used  in,  the  debtor's 
occupation  to  the  value  of  sixty  dollars." 

Depositor        11.  Forthwith  upon  the  execution  of  the  deed  of 

duplicate  of  ^  .  .  .  .  •    .     i     •  t.       c 

deed  of  transiei*,  the  assignee,  it  appointed  in  any  part  oi 
Canada  other  tlian  the  Province  of  Quebec,  shall  de- 
posit one  of  the  duplicates  of  the  deed  of  assignment 
and  of  such  deed  of  transfer,  and  if  in  the  Province 
of  Quebec,  authentic  copies  of  each,  in  the  office  of 
the  proper  Court ;  and  in  either  case  the  list  of  credi- 
tors shall  accompany  the  instruments  so  deposited. 

The  office  of  the  Clerk  of  the  County  Court  of  the  county,  in  which  the 
meeting  of  creditors  is  held,  is  the  proper  place  for  tiling  the  duplicate  deed 
of  assignment. 

Registratiou      13.  If  the  lusolveut  posscsscs  real  estate,  the  deed 

of  Deeds  "*        ^         . 

Assigiunciit  of  assiOTment  with  the  deed  of  transfer  annexed  there- 

and  ot  ,  ,   '-' 

trausfer.  to,  if  any  sucli  deed  of  transfer  be  required  and  execu- 
ted, or,  if  such  real  estate  be  in  the  Province  of  Que- 
bec, authentic  copies  thereof,  may  be  enregistered  in 

;^^j;: :;  the  Registry  Office  for  the  Eegistration  Division  or 
County  within  which  such  real  estate  is  situate ;  and 
no  subsequent  registration  of  any  deed  or  instrument 
of  any  kind  executed  by  the  Insolvent,  or  which  other- 
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•wise  would  liave  affected  his  real  estate,  shall  have  any 
force  or  effect  thereon ;  and  if  the  real  estate  be  in  any 
part  of  Canada  other  than  the  Province  of  Quebec, 
and  deeds  of  assignment  and  of  transfer  be  executed 
in  the  Province  of  Quebec  before  Notaries,  copies  of 
such  deeds  certified  by  the  Notary  or  other  public  offi- 
cer in  whose  custody  the  originals  remain,  may  be  re- 
gistered without  other  evidence  of  the  execution  there- 
of, and  without  any  memorial ;  and  a  certificate  of  such 
registration  may  be  endorsed  upon  like  copies,  and  if 
the  property  be  in  the  Province  of  Quebec  and  the 
deeds  of  assignment  and  of  transfer  be  executed  else- 
where in  the  Dominion,  they  may  be  enregistered  at 
full  length  in  the  usual  manner ;  but  it  shall  not  be 
necessary  to  enregister,  or  to  refer  on  registration  in 
any  manner  to,  the  list  of  creditors  annexed  to  the 
deed  of  transfer. 

There  would  seem  to  be  some  very  diflicult  questions  likely  to  arise  as  to 
the  registration  of  deeds  of  assignment  under  this  clause.  As  "  no  particular 
description  or  detail  of  the  property  or  effects  assigned  need  be  inserted  in 
either  of  such  deeds  "  (see  above  sec.  7),  it  is  not  easy  to  perceive  that 
much  will  be  gained  by  making  a  search  to  ascertain  if  such  a  deed  is  regis- 
tered against  a  particular  lot  of  land.  However,  as  by  sec.  31  of  the  Registry 
Act  of  1868,  the  Registrar  is  required  to  keep  an  alphabetical  index  exhibit- 
ing the  names  of  the  different  grantors,  this  would  enable  any  person  inves- 
tigating a  title  to  find  out  whether  the  apparent  owner  had  incumbered  it  by 
a  deed  of  assignment  under  this  Act. 

COMPULSORY  LIQUIDATION. 
13.  A  debtor  shall  be  deemed  insolvent  and   his  a^to/ses- 
estate  shall  become  subject  to  compulsory  liquidation :  su^yctto^*^^ 

cDiiiiuilsory 

a.  If  he  absconds  oris  immediately  about  to  abscond  ikuidatiou. 
from  any  Province  in  Canada  with  intent  to  defraud 
any  creditor,  or  to  defeat  or  delay  the  remedy  of  any  ^^^^^^^ 
creditor,  or  to  avoid  being  arrested  or  served  with  iii^si-'^naiu^. 
legal  process ;  or  if  being  out  of  any  such  Province  in 
Canada  he  so  remains  with  a  like  intent ;  or  if  he  con- 
ceals himself  within  the  limits  of  Canada  with  a  like        •  ';    J 
intent.      ,"7 ',  ■..' •''' ,tV;'- .  •  ■ ,. .  :.>.'     ,  '■•^'-■'  :    .v.;  ;>■.,'--!. ^_^•?■ 
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It  is  held  that  a  person  going  abroad  for  a  legitimate  purpose,  and  remain- 
ing abroad  without  making  any  provision  for  the  payment  of  his  debts,  or 
sending  money  for  that  purpose,  is  remaining  abroad  with  intent  to  delay 
his  creditors ;  although  ho  constantly  stated  in  his  letters  his  intention  to 
come  home  in  a  month  or  six  weeks,  but  fixed  no  definite  time  [E-c  parte 
Cohn,  2  L.  T.  (N.S.)  90,  Bank). 

See  also  note  to  section  18  below,  as  to  effect  upon  this  act  of  bankruptcy 
of  the  limitation  of  three  months  for  commencement  of  proceedings. 

If  the  intent  to  delay  creditors  can  be  proved,  either  in  the  departure  from 
the  country,  or  in  the  remaining  abroad,  or  can  bo  inferred  as  the  necessary 
and  foreseen  consequence  of  the  delay  actually  produced,  an  act  of  bank- 
ruptcy will  be  proved  (Eden's  B.  L.  16).  A  petition  cannot  be  sustained  by 
proof  of  residence  abroad  where  the  departure  was  for  a  fair  and  proper 
purpose,  and  not  with  a  view  of  defrauding  creditors.  But  it  is  otherwise 
if  apprehension  of  arrest  be  coupled  with  a  justifiable  vaoWwQ  {Warner  y. 
Barber,  Ilolt,  175).  If  a  trader,  after  going  abroad  in  the  first  instance  for 
a  proper  object,  protract  his  residence  abroad  for  an  unreasonable  time, 
assigning  no  cause  for  his  absence,  and  leaving  no  funds,  nor  making  any 
arrangements  for  the  payment  of  his  debts,  the  inference  will  be  that  ho 
remains  abroad  with  intent  to  delay  his  creditors  {^Cumming  v.  Bailey^  6 
Bing.  370). 

Secreting         1).  Or   if  lie   SGcrctes   or  is   immediately  about   to 

estate.  ,.  i  .  -x       rt»  .  ,      . 

secrete  any  part  ot  Ins  estate  and  eiiects  with  intent 
to  defraud  liis  creditors,  or  to  defeat  or  delay  their 
demands  or  any  of  them  ; 

Frauciu-  c.  Or  if  lio  assigus,  removes  or  disposes  of,  or  is 

ussiguing  it.  about  or  attempts  to  assign,  remove  or  dispose  of,  any 

of  his  property  with  intent  to  defraud,  defeat  or  delay 

his  creditors,  or  any  of  them  ; 

The  intention  to  defraud,  defeat  or  delay  creditors,  is  the  main  ingredient 
in  the  three  foregoing  acts  of  bankruptcy.  If  this  intention  actually  existed 
at  the  time  the  act  was  committed,  it  is  little  matter  whether  a  creditor  was 
thereby  defeated  or  delayed,  or  not  {Rolerison  v.  Liddle,  9  East.  487; 
Wydown^s  case  14  Ves.  86  ;  Chenowet  v.  Hay,  1  M.  &  S.  676  ;  Aldridge  v. 
Ireland,  1  Taunt.  273  ;  CollceU  v.  Freeman,  2  T.  R.  59).  On  the  other  hand 
a  creditor  being  in  fact  delayed  by  the  act,  is  not  of  itself  evidence  of  the 
debtor's  intention  in  committing  it  (^Ex  parte  Osborne,  2  Ves.  &  B.  177 ; 
Fowler  v.  Padget,  7  T.  R.  509).  The  intent  can  only  be  evidenced  by  the 
debtor's  acts  or  admissions.  If  a  man  admit  that  he  committed  the  act  with 
such  an  intent,  it  is  almost  conclusive  evidence  of  it,  and  can  scarcely  be 
explained  away  (see  Bawson  v.  Ilaigh,  2  Bing.  99).  Anything  said  or  writ- 
ten by  the  bankrupt  before  his  bankruptcy,  tending  to  show  the  intent  of 
an  act  equivocal  in  itself,  is  admissable  (Smith  v.  Cramer,  1  Scott,  541 ; 
Scott  V.  Thomas,  6  Car.  &  P.  611.  If  the  necessary  consequence  of  the 
debtor's  act  be  that  his  creditors  must  be  thereby  defrauded,  defeated 
or  delayed,  this  is  presumptive  evidence  of  his  intention  to  do  so  (Bams- 
bottom  y.  Lewis,  1  Camp.  279;  Holroydy.  Whitehead,  3  Camp.  530;  Ex 
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parte  Kilner,  2  Dea,  325 ;  3  Mon.  &  A.  722).  Tho  presumption  raised  by 
circumstances  attending  tho  act  may  be  rebutted  by  evidence  that  the  debtor 
did  not  at  tho  timo  entertain  tho  intention  imputed  to  him.  For  instance, 
ho  may  prove  that  upon  leaving  tho  country  ho  left  a  partner  behind  him 
(Eamsbottom  v.  Lewis,  uhi  supra) ;  or  that  his  presence  out  of  the  Province 
was  absolutely  necessary  in  order  to  look  after  his  concerns  there  {Ex  parte 
Mutrie,  5  Ves.  576 ;  Warner  v.  Barber,  1  Holt,  175) ;  or  that  previous  to 
his  depai'ture  ho  made  arrangements  that  the  interests  of  his  creditors  should 
be  attended  to  in  his  absence  {Ramsbottom  v.  Lewis,  ubi  supra :  and  see 
Windham  v.  Patterson,  1  Stark.  144). 

The  mere  intention  on  the  part  of  a  debtor  to  dispose  of  his  property,  and 
the  apprehension  of  his  sole  creditor  that  he  will  not  then,  although  perfectly 
able,  and  owing  no  one  else,  pay  the  creditor  his  debt,  docs  not  bring  tho 
debtor  within  this  clause  {Sharp  and  Secord  v.  Matthews,  5  Prac,  Rep. 
U.  C.  10). 

d.  Or  if  witli  such  intent  he  has  procured  his  money,  Jj7,X"se"z? 
goods,  cliattels,  lands  or  property  to  be  seized,  levied  "-^^^^^  ^^'^^^' 
on  or  taken  under  or  by  any  process  or  execution, 
having  operation   where  the  debtor  resides  or  has 
property,  founded  upon  a  demand  in  its  nature  prove- 

able  under  this  Act,  and  for  a  sum  exceeding  two  hun- 
dred dollars,  and  if  such  process  is  in  force  and  not 
discharged  by  payment  or  in  any  manner  provided  for 
by  law. 

An  act  of  bankruptcy  by  procuring  goods  to  be  taken  in  execution  is  not 
committed  till  actual  seizure,  and  when  so  committed  is  not  carried  back  by 
relation  to  an  earlier  period  {Belcher  v.  Qunmow,  11  Jur.  286  ;  Gibson  v. 
King,  1  Car.  &  M.  458).  The  mere  allowing  a  judgment  to  go  by  default, 
under  which  judgment  the  debtor's  goods  are  taken  in  execution,  is,  in  itself, 
no  procuring  the  goods  to  be  taken  in  execution  so  as  to  constitute  an  act 
of  bankruptcy  {Gibson  v.  ICinff,  ubi  supra). 

e.  Or  if  he  has  been  actually  imprisoned  or  upon  [^^^  Jj^js'^^e^ 
the  gaol  limits  for  more  than  thirty  days  in  a  civil  ^"tJou^'^ 
action  founded  on  contract  for  the  sum  of  two  hundred 
dollars  or  upwards,  and  still  is  sO  imprisoned  or  on  the 
limits;  or  if  in  case  of  such  imprisonment  he  has 
escaped  out  of  prison  or  from  custody  or  from  the 
limits. 

In  order  to  constitute  this  act  of  bankruptcy  there  must  be  an  uninter- 
rupted imprisonment  for  more  than  thirty  days.  If  a  man  arrested  be 
bailed  out  before  the  expiration  of  the  thirty  days,  and  afterwards  render  in 
discharge  of  his  bail,  and  remain  in  custody  thereafter,  the  thirty  days  will 
begin  to  run  on  the  day  of  the  render,  and  not  on  the  day  of  the  original 
arrest  {Ex  parte  Bufrene,  1  Ves.  &  B.  51 ;  Tribe  v.  Webster,  Willes,  464). 
4 
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orrcfiiHing      f.  Or  if  lio  wiltullv  ncfflccts  or  refuses  to  appear  on 

to  arpi-ur.  -^  T-^f.,.  ■^^^, 

any  rule  or  order  requirmg  his  appearance,  to  bo 
examined  as  to  his  debts  under  any  statute  or  law  in 
that  behalt ; 

oitnoiuy        g.  Or  if  he  wilfully  refuses  or  ne<^lects  to  obey  or 

iir<lcrs  lor  i  •  i  11  t  i      /» 

])ayuieut.  comjMy  witli  any  sucl)  rule  or  order  made  tor  payment 
of  his  debts  or  of  any  part  of  them  ; 

ornnyonipr      h.  Or  if  lie  wilfully  iiofirlects  or  refuses  to  obey  or 

for  jwyiiH^ut  'ii  IT  i>      y  r-\  f 

incimucery.  coiTiply  With  tlio  Order  or  decree  of  the  Court  of 
Chancery  or  of  any  of  the  judges  thereof,  for  payment 
of  money ; 

Or  assi},niing      {^  Or  if  lio  lias  madc  any  general  conveyance  or 

or  selling  1/0  J 

stock,  &c.  assignment  of  his  property  for  the  benefit  of  his  credi- 
tors, otherwise  than  in  the  manner  prescribed  by  this 
Act ;  or  if  being  nnable  to  meet  liis  liabilities  in  full, 
he  makes  any  sale  or  conveyance  of  tlie  whole  or  the 
main  part  of  his  stock  in  trade  or  of  his  assets,  without 
the  consent  of  his  creditors,  or  witliout  satisfying  their 
claims. 

The  act  of  bankruptcy  first  mentioned  in  this  clause  can  only  be  taken 
advantage  of  to  place  an  estate  in  compulsory  liquidation  within  three  months 
after  the  assignment  has  been  made  (see  below,  sec.  18):  and  it  does  not 
seem  probable  that  creditors  would  desire  to  force  a  man  through  bank- 
ruptcy proceedings,  who  had  recently  made  an  assignment,  and  could  have 
nothing  more  for  them ;  unless  indeed,  they  could  hope  to  set  the  assign- 
ment aside  as  being  fraudulent  under  this  act. 

The  only  creditors  who  will  be  in  a  position  to  take  advantage  of  this  act 
of  bankruptcy  in  order  to  enforce  compulsory  liquidation,  are  those  who  have 
not  signed  and  become  parties  to  the  deed  of  assignment  for  the  benefit  of 
creditors.  It  has  been  recently  decided  in  England  that  a  creditor  who  has 
executed  such  a  deed  may  not  afterwards  take  advantage  of  the  assignment 
as  an  act  of  bankruptcy  whereon  to  found  proceedings  against  the  assignor 
{Re  a  disputed  adjudication,  2  L.  T.  (N.S.)  90  Bank).  If  a  debtor  execute  a 
deed  of  assignment  to  trustees  for  the  benefit  of  creditors  he  commits  an  act 
of  bankruptcy  although  the  trustees  do  not  assent  thereto,  and  refuse  to 
execute  the  deed  {Ex parte  Slann,  6  L.  T.  (N.S.)  400  Bank). 

An  assignment  intended  to  be  made  under  the  voluntary  clauses  of  this 
act  might,  from  some  entire  omission  of  a  prescribed  proceeding,  be  an  act 
of  bankruptcy  under  this  paragraph  (see  above,  note  to  sec.  5). 

It  has  been  held  in  one  of  the  first  decisions  under  the  Act  of  1864,  in 
Upper  Canada,  that  this  clause  does  not  apply  to  assignments  made  before 
the  1st  September,  iaG4  {lie  Hogg,  in  County  Court,  York  and  Peel). 
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Tlio  liiltcr  clause  of  thi"  sub-section  is  new,  and  covers  an  important  proiirid 
for  placing  a  trader  in  bankruptcy.  Tlio  particular  circumstances  of  each 
case  nuist  have  a  great  influence  upon  deciding  of  its  validity  as  well  as  of 
its  being  an  act  of  bankrui)tcy.  The  definition  here  given  is  so  precise,  that 
proof  will  be  simpler  than  in  English  cases.  It  has  been  held  that  an  assign- 
ment by  a  trader,  by  way  of  mortgage  of  his  stock  and  ir/iplements  of  trade, 
where  such  assignment  docs  not  include  one-half  of  al'  his  elt'ects,  is  not  jier 
8C  an  act  of  bankruptcy  although  nis  business  may  bo  stopped  thereby 
{Young  V.  Waml,  8  Exch.  Rep.  221). 

j.  Or  if  liG  permits  any  execution  issued  against  him  [||",  V'i""j*",. 
under  which  any  of  his  chattels,  land  or  i)roperty  are  |,','.ii,*,','„'r 
eeized,  levied  upon  or  taken  in  execution,  to  remain  *'''tw!icci. 
unsatisfied  till  within  four  days  of  the  time  fixed  by 
the  Sheriff  or  officer  for  the  sale  thereof,  or  for  fifteen 
days  after  such  seizure;  subject  however  to  the  privi- 
leged claim  of  the  seizing  creditor  for  the  costs  of  such 
execution,  and  also  to  his  claim  for  the  costs  of  the 
judgment,   under  which  such   execution   has   issued, 
whieli  shall  constitute  a  lien  upon  the  effects  seized,  or 
shall  not  do  so,  according  to  the  law  as  it  existed  pre- 
vious to  the  passing  of  this  Act,  in  the  Province  in 
which  the  execution  shall  issue. 

This  clause  only  varies  from  sec.  3  of  the  Amending  Act  of  1805,  in  extend- 
ing the  limit  from  two  to  four  daj'^s  before  the  day  of  sale,  within  which  the 
execution  must  be  satisfied ;  and  fixing  a  limit  of  fifteen  days  after  the 
seizure  for  the  same  purpose. 

14.  If  a  debtor  ceases  to  meet  his  liabilities  gene- jr^'i"^^'"", 

o  lulls  ti>  meet 

rally  as  they  become  due,  any  one  or  more  claimants  li'^ijuities. 
upon  him  for  sums  exceedino;  in  the  afjiz-reo-ate  five 
liundred  dollars,  may  make  a  demand  upon  him 
either  personally  within  the  county  or  judicial  district 
wherein  such  Insolvent  has  his  chief  place  of  business 
or  at  his  domicile,  upon  some  grown  person  of  his 
family,  or  in  his  employ  (Form  E)  :  requiring  him  to 
make  an  assignment  of  his  estate  and  effects  for  the 
benefit  of  his  creditors. 

Heretofore  it  required  two  creditors  to  join  in  making  this  demand  ;  and 
no  mode  of  serving  the  demand  was  pointed  out  by  the  former  acts.  A 
trader  having  ceased  to  meet  his  liabilities,  a  demand  was  served  on  him  on 
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the  31st  January,  requiring  him  to  make  an  assignment  On  February,  6th 
(the  5th  being  a  Sunday),  an  order  was  granted  for  an  attachment,  which 
issued.  One  of  the  aflBdavits  filed  on  application  for  the  attachment  was 
sworn  to  on  February  4th.  On  an  application  to  set  aside  the  writ  and  all 
proceedings  for  irregularity,  it  was  considered  : — 

1.  That  the  order  for  the  issuing  of  the  writ  was  not  made  too  soon. 

2.  That  it  was  immaterial  that  one  of  the  aflBdavits  was  made  within  the 
five  days  allowed  for  petitioning  under  sec.  3,  sub-sec.  3,  Insolvent  Act  of 
1864,  or  for  making  an  assignment  in  accordance  with  the  demand. 

3.  Tliat  the  writ  of  attachment  should  have  been  endorsed  with  a  state- 
ment that  the  same  was  issued  by  order  of  the  Judge  of  the  County  Court ; 
but  an  amendment  was  allowed  on  payment  of  costs  by  plaintifTs. — {Mclnnes 
V.  Brook,  1  L.  J.  U.  C.  (N.  S.)  1G2.) 

But  if  claims      15.  If  tlio  dcbtor  OR  wlioiTi  siich  demand  is  made, 

iiniouiitto     contends  that  the  same  was  i.  *"  made  m  coniormity 

;J500,  &c.,  .  .  .  .  "^ 

Judge  may    ^vith  tliis  Act,  or  that  the  claimb  of  such  creditor  or 

make  an  '  /•iiiin 

order  sus-  creditors  do  not  amount  to  nve  hundred  dollars,  or  that 
ceedings.  they  wcrc  procured  in  whole  or  in  part  for  the  purpose 
of  enal)ling  such  creditor  or  creditors  to  take  proceed- 
ings under  this  Act,  or  that  the  stoppage  of  payment 
by  such  debtor  was  only  temporary,  and  that  it  was 
not  caused  by  any  fraud  or  fraudulent  intent,  or  by 
the  insufficiency  of  the  assets  of  such  debtor  to  meet 
his  liabilities,  he  may  after  notice  to  such  claimant  or 
claimants,  but  only  within  five  days  from  such  demand, 
present  a  petition  to  the  judge  praying  that  no  further 
proceedings  under  this  Act  may  be  taken  upon  such  de- 
mand, and  after  hearing  the  parties  and  such  evidence 
as  may  be  adduced  before  him,  the  judge  may  grant 
the  prayer  of  his  petition,  and  thereafter  such  demand 
shall  have  no  force  or  effect  whatever  ;  and  such  peti- 
tion may  be  granted  with  or  without  costs  against 
either  party ;  but  if  it  appears  to  the  judge  that  such 
demand  has  been  made  without  reasonable  grounds, 
and  merely  as  a  means  of  enforcing  payment  under 
color  of  proceeding  under  this  Act,  he  may  condemn 
the  creditors  making  it,  to  pay  treble  costs. 

This  section  is  the  same  as  sec.  3,  sub-sec.  3,  of  the  Act  of  1864,  with  the 
additional  provision  that  the  debtor  must  notify  the  claimant  of  his  applica- 
tion to  thejudge. 
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A  perfectly  solvent  person  may,  no  doubt,  be  very  much  Injured  in  his 
business  and  reputation  by  malicious  creditors  making  a  demand  upon  him 
under  these  clauses.  It  is  true  that  he  may  deny  the  allegations  in  the 
demand  by  a  petition,  and  bring  evidence  before  the  court  to  prove  the  un- 
founded nature  of  the  demand.  Yet,  all  that  the  judge  is  empowered  to  do, 
should  the  petition  be  substantiated,  is  to  condemn  the  creditors  to  pay 
treble  costs.  In  the  English  Acts  the  Court  is  authorized  to  award  satisfac- 
tion for  the  damages  sustained  by  a  malicious  or  unfounded  petition  being 
filed.  It  is  presumed  that  the  fact  of  a  judge  awarding  treble  costs  against 
the  creditors  would  nbt  prevent  their  being  rendered  liable  in  an  action  of 
damages  for  maliciously  abusing  the  provisions  of  the  Act.  Before  the 
trader  could  bring  such  action,  it  is  submitted  that  he  would  have  to  present 
his  petition  against  further  proceeding  on  the  demand,  and  have  the  same 
stayed. 

One  great  hardship  upon  an  honest  debtor  might  be  occasioned  by  these 
demands,  inasmuch  as  he  might  in  many  instances  have  to  disclose  in  his 
petition,  and  before  action  brought,  the  nature  of  defences  which  he  may 
intend  afterwards  to  set  up  against  the  claims  which  he  has  failed  to  settle. 


16.  If  at  the  time  of  such  demand  the  debtor  was  iftiiftiicbtov 
absent  from  the  Province  wherein  such  service  was  wiun  ti.e 
made,  application  may  be  made  after  due  notice  to  made. 
the  claimants,  within  the  said  period  of  iive  days  to 

the  Judge  on  his  behalf,  for  an  enlargement  of  the 
time  for  making  an  assignment ;  and  thereupon  if 
such  debtor  have  not  returned  to  such  Province  the 
Judge  may  make  an  order  enlarging  such  period  and 
fixing  the  delay  within  which  such  assignment  shall 
be  made ;  but  such  enlargement  of  time  may  be 
refused  by  the  Judge  if  it  be  made  to  appear  to  his 
satisfaction  that  the  same  would  be  prejudicial  to  the 
interests  of  the  creditors. 

This  section  is  new,  and  becomes  necessary  from  the  provision,  in  section 
14  (ante),  for  other  than  personal  service  of  the  demand. 

17.  If  such  petition  be  rejected,  or  if  while  such  in  certain 
petition  is  pending,  the  debtor  continues  his  trade,  or  <iVi)tor's  es- 
proceeds  with  the  realization  of  his  assets,  or  if  no  comesniyoet 
such  petition  be  presented  within  the  aioresaid  time,  sory  lujuidu 
and  the  Insolvent  during  the  same  time  neglects  to 

make  an  assignment  of  his  estate  and  effects  for  the 
benefit  of  his  creditors  as  provided  by  the  second  sec- 
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tion  of  this  Act,  liis  estate  shall  become  subject  to 
compulsory  liquidation. 

It  has  been  held  that  an  Act  of  Bankruptcy  concerted  between  the  bank- 
rupt and  the  applyinf^  creditor  would  not  support  a  fiat  {Ex  parte  Gouth- 
watie,  1  Rose,  87 ;  Fx  parte  Brools,  1  Buck,  257 ;  Bamford  v.  Baron,  2  T. 
R.,  594  n.  ;  Eyre  v.  Birbecl;  2  T.  R.,  595  n.).  But  a  creditor  not  privy  to 
such  concerted  act  might  avail  himself  of  it  {Ex  parte  Bourne,  16  Ves.  14?). 
The  bankrupt's  agreeing  to  an  act  of  bankruptcy  at  the  suggestion  cf  a 
friend,  without  anj'^  concert  with  the  creditoi  j  was  held  to  be  no  objection 
to  the  adjudication  {Iloherts  v.  Tedsdale,  Peake,  N.  P.,  27;  Simjnon  v.  Silces, 
6  M.  &  S.,  295).  Although  these  decisions  were  rendered  nugatory  in  Eng- 
land by  the  provisions  of  12  &  13  Vic,  c.  106,  it  is  presumed  that  they  will 
be  followed  in  our  practice. 


When  act  or      1§.  But  uo  act  OP  omissiou  sliall  ius.irv  any  pro- 

oiiiissiou  ,  ^  o  ,1  ,j    i. 

shall  nut      ceedino;  to  place  the  estate  of  an  Insolvent  in  conipul- 

jiistify  the  ...  . 

i.i.iciiif,' of     sory  li'iuidation,  unless  proceeding's  are  taken  under 

the  estiitc  in         .  .  , 

.•nnimi.sory  tliis  Act  in  rcspcct  of  tlic  samc,  within  three  months 

liquidation.  ■■■ 

next  after  the  act  or  omission  relied  upon  as  subjecting 
such  estate  thereto  ;  nor  after  a  writ  of  attachment  in 
compulsory  liquidation  has  been  issued  while  it  remains 
in  force,  nor  after  a  voluntary  assignment  has  been 
made,  or  an  assignee  appointed  under  this  Act. 

In  order  to  justify  proceedings  to  place  an  estate  in  compulsory  liquida- 
tion, it  would  seem  that  the  act  of  bankruptcy  relied  upon  must  have  been 
committed  during  the  existence  of  the  debt  of  the  creditor  making  the  appli- 
catian  {Bailie  v.  Grant,  9  Bing.  121  ;  2  M.  &  Scott,  193).  If  committed 
even  on  the  same  day  that  the  application  is  made  it  will  be  sufficient  {Ex 
imrte  Dnfrene,  1  Ves.  &  B.,  51  ;  Hopper  v.  Richmond,  1  Stark,  507). 

Although  this  section  provides  that  proceedings  must  be  taken  within 
three  months  after  the  act  or  omission  relied  upon,  it  should  be  remarked, 
that  as  to  the  first  act  of  bankruptcy  mentioned  in  section  three,  it  may  bo 
a  continuing  one — de  die  in  diem  ;  for  any  one  remaining  abroad  or  conceal- 
ing himseif  within  the  Province  with  intent  to  defeat  or  delay  his  creditors, 
i.'oramits  a  continuous  act  of  bankruptcy  until  he  comes  back,  or  discovers 
himself.  It  is  probable  that  the  acts  of  negligence  in  section  thirteen, 
marked/',  g,  and  /(,  are  continuous  acts  of  bankruptcy,  as  long  as  the  debtor 
neglects  to  comply  witli  the  rules  or  orders  therein  mentioned. 

Afflamits  in      19.  In  the  Province  of  Quebec  an  affidavit  may  be 

Province  "f,,  ,. 

(iuii.ec,       made  by  a  claimant  tor  a  sum  of  not  less  than  two 

how  niaile.  i         i     t    n  ^  ^  ^       ^  i  it  i 

liundred  dollars,  or  by  the  clerk  or  other  duly  author- 
ized agent  of  such  claimant  setting  forth  the  particulars 
ofjiis  debt,  the  insolvency  of  the  person  indebted  to 


COMPULSORY  ^/QUIDATION.  55 

him,  and  any  fact  or  facts  whic  ,  under  this  Act,  sub- 
ject the  estate  of  such  debtor  to  compulsory  liquidation 
(Form  F). — And  upon  such  aflSdavit  being  filed  with 
the  Prothonotary  of  the  district  within  which  the  In- 
solvent has  his  chief  place  of  business,  a  writ  of  attach-  vrritof 
ment  (Form  G)  shall  issue  against  the  estate  and  effects  foulu'l"!^"* 
of  the  Insolvent  addressed  to  the  sheriff  of  the  district 
in  which  such  writ  issues,  requiring  such  sheriff  to 
seize  and  attach  the  estate  and  effects  of  the  Insolvent, 
and  to  summon  him  to  appear  before  the  court  to 
answer  the  premises ;  and  such  writ  shall  be  subject 
as  nearly  as  can  be  to  the  rules  of  procedure  of  the 
court  in  ordinary  suits,  as  to  its  issue,  service,  and 
return,  and  as  to  all  proceedings  subsequent  thereto 
before  any  Court  or  Judge. 

90.  In  the  Province  of  Ontario,  New  Brunswick  or  Affidavits  iu 
Nova  Scotia,  in  case  any  claimant  by  affidavit  of  him-  vine's,  how 
self  or  of  any  other  individual  (Form  F),  shows  to  the 
satisfaction  of  the  judge  that  he  is  a  creditor  of  the 
Insolvent  for  a  sum  of  not  less  than  two  hundred 
dollarSj  and  also  shews  by  the  affidavits  of  two  credible 
persons,  such  facts  and  circumstances  as  satisfy  such 
judge  that  the  debtor  is  insolvent  within  the  meaning 
of  this  Act,  and  that  his  estate  has  become  subject  to 
compulsory  liquidation,  such  judge  may  order  the  issue 
of  the  writ  of  attachment  (Form  G)  against  the  estate  wnt  of 

T      rt'  ^iT         T  IT  1  1         T        't\f     I*  attaeliment. 

and  eiiects  ot  the  Insolvent,  addressed  to  the  sheriii  oi 

the  county  in  which  such  writ  issues,  requiring  such 

sheriff  to  seize  and  attach  the  estate  and  effects  of  tlie 

lu'iolvent  and  to  summon  him  to  appear  before  tlie 

com't  to  answer  the  premises,  and  such  writ  shall  be 

subject  as  nearly  as  can  bo  to  the  rules  of  procedure  of 

the  Court  in  ordinary  suits  as  to  its  issue  and  return, 

and  as  to  all  proceedings  subsequent  thereto  before  any 

Court  or  Judge. 

By  the  Act  of  1864,  it  was  provided  that  a  declaration  should  accompany 
the  writ.  This  was  found  to  be  inconvenient  and  useless  in  practice,  and 
has  been  omitted  since  the  Act  of  1865. 


X 
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In  an  action  for  maliciously  issuing  an  attachment,  the  fact  of  the  affidavit 
of  the  defendant's  agent  as  to  removal  of  the  goods  not  being  corroborated 
by  two  witnesses  as  required  by  the  Act,  is  not  sufficient  of  itself  to  support 
the  action  {Eaton  v.  The  Gore  Banh,  27  Q.  B.  U.  0.  490). 

This  section  is  complied  with,  although  the  creditor  or  his  agent  who 
swears  to  the  debt  is  also  one  of  the  two  persons  testifying  to  the  facts  and 
circumstances  relied  on,  as  constituting  insolvency. 

In  entitling  the  affidavits,  the  names  of  the  plaintiff  and  defendant  should 
appear  in  accordance  with  form  P  {Sharp  &  Secord  v.  Matthews^  5  Prac. 
Rep.  U.  C.  10).  When  one  petitioning  creditor  applies  and  fails  to  proceed, 
it  is  not  competent  for  another  creditor  to  apply  for  adjudication  on  that  peti- 
tion {In  re  Bristow^  3  L.  R.  Chy.  247).  A  limited  company  can  maintain 
a  petition  in  bankruptcy  for  an  adjudication,  and  the  secretary  of  the  com- 
pany can  make  the  necessary  oath  {In  re  Calthorpy  3  L.  R.  Chy.,  252). 

Some  doubt  may  arise  as  to  the  nature  of  the  debt  of  the  creditor  who 
can  apply  under  this  section.  The  interpretation  clause  of  the  Act  of  1864 
(sec.  12,  sub-sec.  6),  gives  the  meaning  of  the  word  "creditor,"  and  says  it 
"  shall  be  held  to  mean  every  person  to  whom  the  insolvent  is  liable,  whether 
primarily  or  secondarily,  and  whether  as  principal  or  surety,"  to  which  are 
added,  by  the  interpretation  clause  of  this  Act  (below  sec.  143)  the  words 
"  and  who  shall  have  proved  his  claim  against  the  estate  of  an  insolvent  in 
the  manner  provided  by  this  Act."  These  additional  words  do  not  extend 
the  definition  of  the  term  "  creditor;"  they  are  words  of  further  limitation. 
It  is  hardly  to  be  inferred  that  every  debt  provable  against  an  estate  can  be 
a  ground  for  an  application  under  this  section. 

It  would  seem  to  be  a  question  whether  the  debt  of  the  applying  creditor 
must  not  be  a  debt,  for  which,  if  payable  at  the  time,  an  action  at  law  could 
be  maintained  by  and  in  the  name  of  the  creditor  ;  and  whether  an  equitable 
debt  is  sufficient  {Ex  parte  Hawthorne^  Mont.  132) ;  although  such  a  debt 
may  certainly  be  proved  under  bankruptcy.  It  has  been  held  that  the 
assignee  of  a  bond  could  not  be  an  applying  creditor  within  the  meaning  of 
the  English  Act  {Ex  parte  Lee,  1  P.  W.  782 ;  MedlicoVs  case,  2  Str.  899  ; 
Ex  parte  Sutton,  11  Ves.  163).  A  debt  barred  by  the  Statutes  of  Limita- 
tions is  insufficient  {Quantroch  v.  England,  2  W.  Bl.  703  ;  Ex  parte  Dexcd- 
ney,  16  Ves.  479) ;  so  is  a  debt  found  upon  an  illegal  consideration  {Wells 
V.  Girling,  1  Brod.  and  B.  447).  The  debt  must  not  be  a  claim  for  damages, 
unless  ascertained  and  fixed  by  judgment ;  therefore  interest,  even  on  a  bill 
of  exchange,  cannot  be  the  subject  of  an  applying  creditor's  debt,  unless 
expressed  to  be  payable  upon  the  face  of  the  instrument,  and  it  cannot  be 
added  to  the  principal  to  make  up  the  amount  required  to  constitute  the 
creditor's  debt  (Cameron  v.  Smith,  2  B.  &  A.  805;  Ex  parte  Greemoay, 
Buck.  412  ;  Ex  parte  Burgess,  8  Taun.  660  ;  2  Moore,  745). 

There  seems  to  be  no  reason  why  application  might  not  be  made  for  a  writ 
of  attachment  against  a  person  who  has  already  taken  the  benefit  of  our  Act 
for  the  relief  of  Insolvent  debtors,  Con.  Stats.  IJ.  C,  ch.  26.  (See  Jellis  v. 
Mountford,  4  B.  &  A.  256). 

Unascertained  damages  claimed  against  an  insolvent  for  a  tort  cannot  be 
the  debt  relied  on  by  an  appljMng  creditor ;  nor,  on  the  other  hand,  does 
a  discharge  under  this  act  operate  to  Ivee  a  man  from  any  debt  due  as 
damages  for  certain  personal  wrongs  (soe  below,  sec.  100). 

Under  the  Insolvent  Acts,  a  creditor,  whoso  debt  is  immatured,  may  com- 
mence proceedings  against  his  debtor,  who  is  insolvent,  in  like  manner  as 
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he  might  have  done  if  his  deht  had  heen  overdue  at  the  time.  But  in  a  case 
where  it  appeared  that  the  debtor  did  not  owe  more  than  $100  beyond  the 
creditor's  debt,  none  of  which  was  at  the  time  due,  the  Court  directed  that 
he  should  be  allowed  further  time  to  show,  if  he  could,  that  he  was  not  in 
fact  insolvent  and  so  not  liable  to  have  his  estate  placed  in  compulsory  liqui- 
dation [In  re  Moore  v.  Lvce,  18  C.  P.  U.  C,  440). 

The  obligation  to  pay  a  sum  of  money  under  an  order  of  a  court  of  Equity, 
although  placed  for  some  purposes  on  the  same  footing  as  a  judgment  at  law 
is  not  a  sufiBcient  petitioning  creditor's  debt  [Ex  parte  Blencoice,  1  L.  R. 
Ch.,  393). 


case 


21.  If  the  defendant  in  any  process  for  compnlsory  service  of 

•  1  •/    writ  iu  ca 

liquidation,  lias  no  domicile  in  any  Province  of  Canada,  insolvent 
or  absconds  irom  tlie  Province  in  wnicli  he  has  his  ieiieorab- 
domicile  or  remains  without  such  Province,  or  conceals 
himself  within  such  Province,  service  of  the  Writ  of 
Attachment  issued  against  him  under  this  Act,  maybe 
validly  made  upon  him  in  any  manner  which  the 
Judge  may  order,  upon  application  to  iiim  in  that 
behalf;  and  in  proceedings  for  compulsory  liquidation, 
concurrent  Writs  of  Attachment  may  be  issued,  if  writs^"^^"* 
required  by  the  plaintiff,  addressed  to  the  sheriffs  of 
districts  or  counties  in  any  part  of  Canada  other  than 
the  District  or  County  in  which  such  proceedings  are 
being  carried  on. 

This  is  a  consolidation  of  sections  four  and  five  of  the  Amending  Act  of 
1865. 

It  has  been  held  that  a  judge  in  insolvency  has  power  to  rescind  an  order 
made  by  him  for  substitutional  service  of  a  writ  of  attachment  {Eaton  v. 
Shannon,  17  C.  P.  U.  C.  592). 

When  a  trader  in  Ontario  becomes  insolvent,  and  an  attachment  in  insol- 
vency is  issued  to  the  sheriff  of  the  county  in  which  he  resides,  the  County 
Court  Judge  has  jurisdiction  to  issue  another  attachment  to  the  sheriff  of 
any  County  in  Canada  in  which  the  Insolvent  has  property  [In  re  Beard, 
15  Grant,  441). 

22    AVrits  of  attachment  in  proceedings  for  com-  Return  of 
pulsory  liquidation  may  be  made  returnable  after  the  attacumeut. 
expiry  of  three  days  from  the  service  thereof,  when  the    . 
defendant  resides  in  Canada,  and  not  more  than  fifteen 
miles  from  the  place  of  return,  or  when  the  defendant 
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lias  no  domicile  tlierein  ;  and  of  one  additional  day  for 
every  additional  distance  of  fifteen  miles  between  siicli 
residence,  if  in  Canada,  and  such  place  of  return  ;  and 
immediately  upon  the  issue  of  a  writ  of  attachment 
nnder  this  Act,  the  Sheriff  shall  give  notice  thereof  by 
advertisement  thereof  (Form  II). 

Under  section  8  of  the  Act  of  1865,  the  writ  of  attachment  miglit  be  made 
returnable  after  the  expiry  of  five  da)'S.  Here,  as  in  many  instances  else- 
where throughout  this  Act,  the  period  for  taking  a  proceeding  is  shortened. 


Sheriff  to  be      93.  For  all  tlic  purposes  of  such  writ  of  attachment 
Court  issu-    and  in  respect  of  all  his  duties  regard  in  o;  it,  the  Sheriff 

ing  writa.  ... 

shall  be  an  officer  of  the  Court  issuing  such  writ,  and 
His  duty  in  subicct  to  its  summarv  lurisdiction  as  such  :  and  under 
such  writ,  he  shall  by  himself  or  by  such  agent  or 
messenger  as  he  shall  appoint  for  that  purpose,  whose 
authority  shall  be  established  by  a  copy  of  the  writ 
addressed  to  him  by  name  and  description,  and  certi- 
fied under  the  hand  of  the  Sheriff',  seize  and  attach  all 
the  estate  and  effects  of  the  insolvent  within  the  limits 
of  the  Countv  or  District  for  which  such  Sheriff"  is 
appointed,  including  his  books  of  account,  moneys  and 
securities  for  money,  and  all  his  office  or  business 
papers,  documents,  and  vouchers  of  every  kind  and 
description ;  and  shall  return,  with  the  writ,  a  report 
under  oath  stating  in  general  terms  his  action  thereon. 

Sheriff  may  24.  If  tlic  Sheriff  or  officer  charged  with  any  writ 
.and  siioi),  01  attachment  is  unable  to  obtain  access  to  the  interior 
of  the  house,  shop,  warehouse,  or  other  premises  of  the 
defendant  named  in  such  writ,  by  reason  of  the  same 
being  locked,  barred  or  fastened,  such  Sheriff  or  officer 
shall  have  the  right  forcibly  to  open  the  same. 

This  clause  is  from  the  Act  of  1865.  Its  absence  in  the  Act  of  18C>4,  was 
felt  in  a  case  brought  ynder  the  author's  notice,  where  the  insolvent  kept 
four  thousand  dollars  worth  of  goois  under  lock  and  key,  in  defiance  of  the 
attachment,  and  succeeded  in  secretly  removing  most  of  them  before  a  writ 
of  replevin  could  be  issued. 
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95.  If,  in  tlio  County  or  District  in  -wliicli  is  situate  inwimsc 
the  cliief  place  of  business  of  the  debtor,  official  assi«^-  siKiifi-shaii 

1-1  •  n    /»         1  />    1  •       *  jiliice  t'state; 

nees  have  been  appointed  lor  the  purposes  ot  tins  Act,  duty  of  such 
the  Sheriff  shall  place  the  estate  and  effects  attached  in 
the  custody  of  one  of  such  official  assignees,  who  shall 
be  guardian  under  such  writ ;  but  if  not,  he  shall  ap- 
point as  guardian  such  competent  and  responsible 
person  as  may  be  willing  to  assume  such  guardianship; 
and  the  person  so  placed  in  possession  shall  be  bound 
to  ])erforni  all  the  duties  hereinbefore  imi:)osed  upon 
the  interim  assignee,  except  the  calling  of  a  meeting  of 
creditors  for  the  appointment  of  an  assignee. 

As  to  the  mode  of  appointment  of  official  assignees  for  the  purposes  of  this 
Act,  see  below  sec.  31. 

When  the  guardian  makes  a  reasonable  claim  to  goods  seized  under  exe- 
cution, on  fipplication  of  the  Sheriff  an  interpleader  issue  will  be  directed 
(Jhintsv.  Steel,  2  L.  J.  U.  C.  (N.  S.),  189.) 

S6.  Except  in  cases  where  a  petition  has  been  pre-  wiien  peti- 
sented  as  provided  for  by  the  fifteenth  section  of  this  I'lcseiite.iiiy 

,1.1  .    .  lusulveiit. 

Act,  the  alleged  insolvent  may  present  a  petition  to 
tlie  Judge  at  any  time  within  three  days  from  the  re- 
turn day  of  the  writ,  but  not  afterwards;  and  may 
thereby  pray  for  the  setting  aside  of  the  attachment 
made  under  such  writ,  on  the  ground  that  his  estate 
has  not  become  sul)ject  to  compulsory  liquidation  ;  or 
if  the  writ  of  attachment  has  issued  against  a  debtor 
by  reason  of  his  neglect  to  satisfy  a  writ  of  execution 
against  him  as  hereinbefore  provided,  then  on  such 
ground,  aud  also  on  the  ground  that  such  neglect  was 
caused  by  a  temporary  embarrassment,  and  that  it 
was  not  caused  by  any  fraud  or  fraudulent  intent,  or 
by  the  insufficiency  of  the  assets  of  such  debtor  to 
meet  his  liabilities;  and  such  petition  shall  be  heard  Hearing 
and  determined  by  the  Judge  in  a  summary  manner,  petition. 
and  conformably  to  the  evidence  adduced  before  him 
thereon;  but  proceedings  for  compulsory  liquidation  proviso. 
shall  not  be  contested  either  as  to  form  or  upon  the 


60  INSOLVENT  ACT  OF  1869: 

merits,  otherwise  than  bj  a  summary  petition,  in  the 
manner,  upon  the  groiinds,  and  within  the  dehay,  here- 
inbefore provided. 

Tn  this  clause  are  embraced  the  provisions  of  sec.  8,  sub-sec.  12,  Act  of 
1864,  and  sec.  11  of  the  Act  of  18C5. 

The  time  for  presenting  the  petition  was,  heretofore,  within  ^oe  days  from 
the  return  day  of  the  writ.  It  has  been  considered  that  after  the  expiration 
of  the  five  days  from  the  return  day  of  the  writ  of  attachment,  the  plaintiff 
cannot  settle  with  the  defendant,  or  withdraw  his  writ.  The  estate  is  then 
in  insolvcncj^  and  subject  to  compulsory  liquidation ;  and  the  creditors  have 
acquired  such  an  interest  in  the  estate  as  to  entitle  them  to  intervene  under 
sub-sec.  13  of  sec.  3.  of  the  Act  of  1864  ( Worthington  v.  Taylor,  10  L.  J. 
U.  C,  333.) 

Meeting  of        27.  Immediately  upon  the  expiration  of  three  days 

creditors  </       i  i  iJ 

how  caUed.    from  tlio  retum  day  of  the  writ,  if  no  petition  to  quash 
'  or  to  stay  proceedings  be  filed,  or  upon  the  rendering 

of  judgment  on  the  petition  to  quash,  if  it  be  dismissed, 
or  immediately  upon  such  return  with  the  consent  of 
the  insolvent,  the  Judge,  upon  the  application  of  the 
plaintiff,  or  of  any  creditor  declaring  in  such  applica- 
tion that  he  thereby  intervenes  for  the  prosecution  of 
the  cause,  shall  order  a  meeting  of  the  creditors  to  be 
held  at  a  time  and  place  named  in  such  order,  and 
after  due  notice  thereof  by  advertisement,  for  the  pur- 
pose of  appointing  an  assignee  ;  and  the  guardian  shall 
perform  the  duties  imposed  upon  the  interim  assignee 
by  section  four  of  this  Act. 

The  notice  of  this  meeting  of  creditors  shall  be  given  by  publication  thereof 
for  two  weeks  in  the  Canada  Gazette,  and  in  a  newspaper  published  at  or 
nearest  to  the  place  where  the  insolvent  has  his  chief  place  of  business,  if 
such  newspaper  be  published  within  ten  miles  of  such  place,  and  notices  of 
the  meeting  must  also  be  sent  by  mail  (see  below,  sec.  117).  It  is  very 
diflBcult,  however,  to  see  how  the  Judge  could  have  notices  sent  to  "all  cre- 
ditors, and  to  all  representatives  of  foreign  creditors  within  the  Province," 
when  there  has  been  no  list  of  creditors  brought  before  him  at  this  stage  of 
the  proceedings. 


Who  shall        28.  At  the  time  and  place  appointed,  the  Judge  or 
meettnV     the  protliouotary  or  clerk  of  the  Court  in  which  the 

proceedings  are  carried  on  shall  preside,  and  the  credij;;. 

tors  shall  have  the  right  to  appointan  ^sjgiifi^  to  the 
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estate  and  effects  of  the  Insolvent,  and  the  presiding; 
officer  shall  draw  up  and  si^n  a  record  of  such  a])point-  ApiMiint- 
ment  which  shall  be  a  record  of  the  Court,  but  if  no  Ansiguee. 
creditor  be  present  at  such  meeting  the  presiding  officer 
shall  have  power  to  adjourn  such  meeting. 

Formerly  (Act  of  1864,  sec.  3,  sub-sec.  14),  unless  the  creditors  were 
unanimous,  the  judge  had  the  appointment  of  the  assignee  with  some  restric- 
tions as  to  his  choice.  Now  he  merely  places  the  decision  of  the  creditors 
on  record.  As  to  the  mode  of  voting  by  the  creditors  at  this  meeting,  see 
below,  section  118. 

The  person,  who  is  thus  appointed  assignee,  is  much  the  same  as  the 
creditors'  assignee  in  England.  It  would  seem  that  the  number  of  creditors 
present  at  the  meeting  for  the  appointment  of  an  assignee  is  not  material ; 
it  has  been  held  that  even  if  one  only  be  present  he  may  elect  himself 
i^Cole,  28G). 

A  solicitor,  who  is  thenceforth  to  conduct  the  proceedings  under  the  bank- 
ruptcy, may  be  appointed  by  the  assignee  as  soon  as  he  is  chosen  {Ex  parte 
Totnlinson,  2  Rose,  CO).  This  may  be  either  the  Solicitor  who  applied  for 
the  writ  of  attachment,  or  another.  The  assignee  may  also  remove  the  soli- 
citor he  has  appointed  (Bx  2)arte  Hardy,  1  Rose,  395). 

An  assignee  has  the  sole  right  to  select  his  own  professional  adviser,  and 
he  cannot  be  made  to  change  him,  except  upon  reasonable  ground,  and  then 
only  upon  the  penalty  of  being  himself  removed  from  his  office  of  assignee 
in  case  of  refusal  [Re  Lamb,  17  C.  P.  U.  C.  173). 


assignee, 


the 


Transfor  of 
estate  from 
and  giiiudiau  to 
assignee. 


39.  Upon  the  appointment  of  the 
guardian  shall  immediately  deliver  the  estate 
effects  in  his  custody  to  such  assignee ;  and  by  the 
effect  of  his  appointment,  the  whole  of  the  estate  and 
effects  of  the  Insolvent,  whether  real  or  personal, 
movable  or  immovable,  as  existing  at  the  date  of  the 
issue  of  the  writ,  and  which  may  accrue  to  him  by  any 
title  whatsoever,  up  to  the  time  of  his  discharge  under 
this  Act,  and  whether  seized  or  not  seized  under  the 
writ  of  attachment,  shall  vest  in  the  said  assignee  in 
the  same  manner,  to  the  same  extent,  and  with  the 
same  exceptions,  as  if  he  had  been  duly  appointed 
assignee  to  such  insolvent  under  a  voluntary  assign- 
ment of  his  estate  and  effects  executed  by  the  insolvent 
to  an  interim  assignee,  and  such  estate  and  effects  had 
been  duly  transferred  to  him  as  hereinbefore  provided. 

By  section  59  (below),  no  lien  or  privilege  shall  be  created  by  a  judgment 
or  execution,  or  even  by  a  seizure  and  sale  under  an  execution,  if  the  moneys 
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actually  levied  unrler  tho  writ  have  not  been  paid  over  to  the  iiliiintid'hoforo 
an  assignment  or  tho  issue  of  an  altachment  under  this  Act.  The  Act  of 
1805  (sec.  12)  did  not  go  so  far  as  this  in  favor  of  the  assij^nce,  who  could 
only  claim  the  assets  so  long  as  they  were  not  actually  sohl  hy  the  sheriff. 
These  amendments  to  tho  Act  of  1804  remove  to  a  great  extent  the  oppor- 
tunity for  the  preferential  judgments  so  usually  given  by  debtors  in  insolvent 
circumstances.  An  e(iual  distribution  of  the  estate  of  an  insolvent  is  tho 
aim  of  these  laws,  and  this  object  could  scarcely  be  accomplished  so  long  as 
it  was  in  the  power  of  a  bankrupt  to  give  disgraceful  preferences  by  allowing 
a  favored  creditor  to  obtain  a  judgment  by  default,  and  secure  priority  of 
execution. 

The  necessity  for  a  change  was  shewn  in  a  striking  manner  by  the  decision 
in  Thome  v.  Torrance^  10  IJ.  C,  C.  P.  445  (affirmed  on  appeal,  18  U.  C. 
C.  P.  29).  In  that  case  certain  debtors  executed  a  deed  of  assignment  for 
payment  of  creditors,  but  not  in  accordance  with  the  Act  of  1804.  Thorne 
subsequently  to  this  deed  issued  a  writ  of  execution  against  the  debtors,  and 
then  himself  took  proceedings  in  insolvency  against  their  estate  for  the 
general  benefit  of  creditors.  It  was  hold  that  the  assignment  was  an  act  of 
bankruptcy  and  void,  and  therefore  tho  execution  plaintilf,  although  also 
petitioner  in  insolvency,  could  enforce  his  execution  against  the  debtors  of 
the  estate  to  the  postponement  of  tho  rest  of  the  creditors.  This  decision 
was  followed  in  Rose  v.  Brown,  IG  U.  C.  0.  P.  477- 

The  lien  of  a  vendor  for  unpaid  purchase  money  attaches  (o  the  land  in 
the  hands  of  the  assignee  in  insolvency  of  the  purchaser  {Van  Wagner  v. 
Findlay.  14  Grant,  53  ;  Mitford  v.  Uitford,  9  Ves.,  100;  Grant  v.  Mills, 
2  Ves.  &  B.,  300  ;   Chajman  v.  Tanner,  1  Vern.,  207). 

Where  a  writ  of  jf?.  fa.  issued  on  judgment  on  a  speciallj''  endorsed  writ 
before  the  expiration  of  eight  days  from  tho  last  day  for  appearance  it  was 
held  to  be  irregular;  and  the  defendant  having  made  a  voluntary  assignment 
five  days  after  the  issue  of  the  writ,  the  assignee  succeeded  in  setting  asido 
the  execution  with  costs  [Randall  v.  Bowman,  1  L.  J.  LT.  C.  (N.S.)  158.) 
This  case  was  decided  under  the  Act  of  1804  ;  and  does  not  touch  the  ques- 
tion whether  after  a  sale  under  such  an  irregular  execution,  even  since  the 
passage  of  the  amending  Act  of  1805,  sec.  13,  or  after  payment  over  of  the 
proceeds  since  this  Act,  the  assignee  could  secure  for  the  general  creditors 
tho  proceeds  of  the  sale,  as  against  the  execution  creditor. 

Where  a  final  judgment  in  default  of  appearance  to  a  specially  endorsed 
writ  was  entered  on  23rd  January,  and  execution  issued  on  30th  jof  same 
month,  and  a  writ  of  attachment  under  the  insolvent  Act  issued  on  3rd  Feb- 
ruary, an  application  on  28th  March,  at  the  instance  of  the  official  assignee, 
to  set  aside  the  judgment,  as  irregular  for  a  defect  in  tho  affidavit  of  service 
was  held  to  be  too  late  [Dunn  v.  JJunn,  1  L.  J.  U.  0.  (N.S.)  239). 

Proofanci         30.  All  aiitlieiitic  copy  or  exerni^lificatioii,  under 

rC'istry  of  i.  •/  i.  7 

appoint-      the  hand  of  the  Court,  of  the  record  of  ai^pointnient  of 

meut.  .  .  .    n 

an  assignee,  may  be  registered  at  full  length  in  any 

registry  office,  without  any  proof  of  the  signature  of 

the  officer  and  without  any  memorial ;  and  such  regis- 

-^'-^-        tration  shall  have  the  same  effect  as  to  the  real  estate 
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of  tlio  insolvent  and  in  all  other  respects,  as  tlio  regis- 
tration nnder  this  Act  of  a  deed  of  assiirnment  with 
deed  of  transfer  annexed. 

As  to  the  registration  of  a  deed  of  assignment  with  deed  of  transfer 
annexed,  see  above,  sec.  12,  and  note. 

31.  The  Board  of  Trade  at  any  place,  or  the  Coun-  Aj-iioint- 
oil  thereof,  shall  within  three  months  from  the  time  at  <>iii<i:iiiu- 
wliich  this  Act  shall  come  into  force,  and  afterwards,  i''"''"!  «f 
from  time  to  time,   within  three  months  after  any 
vacancy  by  the  death,  resignation  or  removal  of  any 
official  assignee,  name  any  number  of  persons  within 
the  County  or  District  in  which  such  Board  of  Trade 
exists,  or  within   any   Connty  or   District   adjacent 

1   .    ,        1  .  T-,  1       !•  m        T  •         ^"  ])]a('(  s 

thereto  m  w  uch  there  is  no  JJoard  ot  Irade,  to  wit:  wiuie then- 
at  least  one  Official  Assignee  for  each  of  such  Counties,  ot  Tnidc 
and  at  least  three  OfHcial  Assignees  in  each  District  of 
the  Province  of  (Quebec,  to  be  ofHcial  assignees  for  the 
purposes  of  this  Act,  and  at  the  time  of  such  nomina- 
tion shall  declare  wliat  security  for  the  due  perform- 
ance of  his  duties,  shall  be  given  bv  each  of  such 
official  assignees  before  entering  upon  tlioni ;  and  a 
copy  of  the  resolution  naming  such  persons,  certliied 
by  tlie  Secretary  of  the  Board  shall  be  transmitted  to 
the  Prothonotary  or  Clerk  of  the  Court  in  the  District 
or  County  within  which  such  assignees  are  resident . 
respectively ;  and  such  copy  shall  be  ^>;'«/ia  facie 
evidence  of  the  appointment  of  an  official  assignee ; 
but  such  nomination  may  be  made  by  the  Judge,  in 
any  District  or  County  wherein  or  adjacent  to  which 
no  Board  of  Trade  exists,  and  also  in  such  District  or 
County  wherein,  or  adjacent  to  which  a  Board  of 
Trade  exists,  but  in  which  the  Board  of  Trade  shall 
have  failed  to  make  such  nomination  during  the  delay 
aforesaid,  and  in  that  case  the  Judge  shall  certify  such 
nomination  under  his  hand,  and  shall  file  such  certifi-  f^a^'yl^jj^^^^ 
eate  in  the  offilce  of  the  Court  over  which  he  presides;  '^^''^^-o"*"*- 
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and  such  security  as  such  Judge  shall  declare  in  such 
nomination,  shall  be  given  by  such  official  assignee ; 
and  the  Board  or  Judge  who  has  appointed  an  Official 
Assignee  or  the  Judge  having  jurisdiction  at  the  domi- 
cile of  such  Official  Assignee,  may  remove  him  upon 
petition  to  that  effect  duly  notified  to  such  Official 
Assignee,  and  upon  such  notice  and  for  such  causes  as 
such  Board  or  Judg?  may  deem  sufficient ;  but  such 
removal  shall  not  have  the  effect  of  removing  such 
Official  Assignee  from  the  office  of  Assignee  to  any 
estate  to  which  he  has  previously  been  api)ointed ; 
and  all  official  assignees  now  holding  that  office  shall 
rSa*  continue  to  hold  the  same,  but  subject  to  all  the  pro- 
coutmued.    visions  of  this  Act  with  respect  to  official  assignees. 

This  section  gives  powers  to  the  County  Judge  to  appoint  official  assignees, 
and  also  provides  for  their  removal  for  cause. 

As  the  assignee  is  subject  to  the  summary  jurisdiction  of  the  judge  (see 
below,  sec.  50),  he  may  be  removed  from  the  charge  of  an  estate,  as  well  as 
from  his  official  situation  under  this  section.  It  may  be  well  in  this  place 
to  consider  fully. the  principles  upon  which  assignees  have  been  removed 
under  the  English  practice. 

Lord  Ilardwicke  stated  the  rule  as  to  removal  to  be,  that  the  assignees 
ought  to  be  continued  unless  the  petitioners  seeking  their  removal  could 
shew  that  there  was  some  objection  with  regard  to  the  substance  or  the 
integrity  of  the  persons  who  are  chosen  assignees  (Ex  parte  Gregnier, 
1  Atk.  91) ;  as  where  the  party  chosen  has  an  interest  adverse  to  that  of  the 
general  body  of  creditors  [Ex  parte  Candy,  M.  &  McA.  198) ;  or  is  an 
accounting  party  to  the  estate  {Ex  parte  ^ates,  1  Bank  &  Ins.  Rep.  285). 

The  Court  will  set  aside  the  choice  of  the  creditors,  and  direct  a  new  one 
to  be  made,  if  the  parties  voting  in  the  choice  be  not  entitled  to  vote  {Ex 
parte  Eowe,  DeG.  Rep.  Ill),  or,  if  a  person,  who  is  liable  to  account  to  the 
bankrupt's  estate,  be  the  only  one  who  has  proved,  and  elect  himself  (JSIb 
parte  Grimsdale,  28  L.  T.  Rep.  207) ;  or  if  the  bankrupt  have  interfered  in 
the  choice  {Ex  parte  Molincux,  3  M.  &  A.  703) ;  or  may  exercise  an  undue 
influence  over  the  party  chosen  (Ex  parte  Morse,  DeG.  478) ;  or  if  the  choice 
have  been  procured  by  fraud  {Ex  parte  Surtees,  12  Ves.  10).  In  the  last 
^tcd  case.  Lord  Eldon  said,  "  It  is  a  general  rule  that  the  appointment  of 
assignees  will  not  be  disturbed  when  chosen  by  those  who  can  make  imme- 
diate proof,  although  those  who  may  not  have  been  prepared  to  do  so  would 
have  turned  the  scale  (see  also  Ex  parte  Woolley,  1  G.  &  J.  366  ;  Ex  parte 
Butterfill,  1  Rose  195).  But  where  the  majority  of  the  creditors  were 
accidentally  excluded  from  voting  in  the  choice  {Ex  parte  Dechapeauronge, 
M.  &  M  C.  A.  174) ;  or  had  not  sufficient  notice  to  enable  them  to  be  present 
(Ex  parte  Morris,  1  Dea.  498),  a  new  choice  will  be  directed.  So  also  where 
the  assignee  had  been  chosen  without  his  consent  or  knowledge  and  declined 
to  act  (Ex  parte  Pearson,  3  Dea.  324).     If  an  assignee  appoints  a  solicitor 
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who  is  related  to  the  insolvent,  and  refuses  to  remove  him,  ho  may  be  him- 
self removed  (Ex  parte  Ihtcs,  1  DoM.  &  G.  452).  If  an  assignee  bo  guilty 
of  any  misconduct,  or  misbehave  himself  in  the  trust  reposed  in  him,  he 
will  bo  removed  and  ordered  to  pay  the  costs  consequent  upon  his  removal 
{Ex parte  An/jle,  4  D.  &  C.  118).  So  an  assignee  mav  bo  removed  where 
he  improperly  connives  at  the  insertion  in  the  insolvent  s  balance  sheet  of  a 
petitioner's  debt,  or  when  the  assignee  becomes  insolvent  {Ex  parte  Pcrrycr, 
1  M.  D.  &  I).  270  ;  Ex  parte  Surteea,  12  Yes.  10)  ;  but  the  petition  must 
bo  presented  promptly  (Ex  parte  Coslett,  1  Moll.  02).  Mere  poverty, 
though  of  'tself  not  a  sutficient  ground  of  removal,  yet  if  attended  by 
suspicious  circumstances,  as  the  use  of  fictitious  votes  in  the  assignee's  clec 
tion,  will  warrant  a  removal  (Ex parte  Copeland,  1  M.  &,  A.  305).  As 
stated  already,  the  Court  will  remove  an  accounting  party  to  the  estate  from 
the  olHce  of  assignee  (Etj^^ivte  Mendel,  4  I).  Sc  0.  725  ;  but  see  Ex  parte 
Doyle,  2  Moll.  141)).  Where  an  assignee,  acting  under  a  bond  fide  belief 
that  all  the  other  creditors  were  to  bo  compounded  with,  agreed  with  the 
bankrupt  to  compromise  his  own  debt,  tho  court  declined  to  remove  him 
{Ex  parte  Davison,  2  Bank.  &  Ins.  Rep.  89). 

If  an  assignee  abscond,  or  become  pernrvneutly  resident  out  of  the  country, 
another  will  be  chosen  in  his  place  {Ex  parte  Iligrjlns,  1  Ba.  &  Bo.  218  ;  Ex 
parte  Grey,  13  Ves.  274).  By  the  English  Act  of  1861,  sec.  124,  continued 
residence  out  of  England  for  tfirce  months,  is  a  sufficient  reason  for  remov- 
ing an  assignee. 

Assignees  will  not  bo  permitted,  either  directly  or  indirectly,  to  become 
purchasers  of  any  of  the  insolvent's  property  (Ex  parte  Badcoeh,  M.  &  McA., 
231,  238) ;  and  any  assignee  so  purchasing  without  leave  of  tho  Court,  will  be 
removed,  and  ordered  to  account  for  the  profits  (Ex  i)arte  Alexander,  1  Dca. 
273) ;  but  see  (Ex  parte  Thomson,  9  L.  J.  Chy.,  17),  where  the  purchase  of 
a  small  portion  only  of  the  estate  by  the  assignee  did  not  justify  his  removal. 

Where  there  was  no  doubt  of  the  respectability  of  an  assignee,  and  the 
creditors  were  desirous  of  continuing  him  in  his  office,  and  had  given  their 
sanction  to  the  application,  he  was  permitted  to  bid  at  the  sale  of  the  bank- 
rupt's estate  (Ex  parte  Moreland,  M.  &  McA.,  70;  Anon,  2  Russell,  350). 

If  an  assign^  wish  to  purchase  at  any  sale  of  tho  insolvent's  property,  he 
must  first  petition  the  Court  to  be  discharged  from  his  office  (Ex  parte  Alex- 
ander, 1  Dea.  273),  when  the  court  will  make  tho  order,  but  the  petitioner 
must  pay  his  own  costs  of  the  petition  {Ex  parte  Perkcs,  3  M.  D.  &  D.  385). 
This  petition  must  be  served  on  the  insolvent,  and  in  England,  where  there 
is  often  more  than  one  assignee,  upon  the  co-assigneo  {Ex  parte  Bage,  4 
Madd,  459) ;  hero  no  doubt  the  inspector  should  be  notified. 


33.  Sucli  security  shall  be  taken  in  the  name  of  to  whom 
office  of  the  President  of  such  Bo^rd  of  Trade  or  Judi>;e  ^iiost!  hene- 

"^      lit  tlu!  secu- 

for  the  benefit  of  tho  creditors  of  any  person  wliose  cs-  iity  nhaii  bu 

T       .         .         given. 

tate  is  or  subsequently  may  be,  in  process  of  liquidation 
under  this  Act ;  and  in  case  of  the  default  of  any  such 
official  assignee  in  the  performance  of  his  duty,  his  se- 
curity may  be  enforced  and  realized  by  the  Assignee 

5  • 
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of  the  est<ate  wliicli  suffers  by  siicli  default,  then  or  sub- 
sequently appointed,  who  may  sue  in  his  own  name 
Proviso ;      as  sucli  asbijjfnee  upon  such  security :  Provided  always 

creditors  r>  i  J  ^  j 

furtherT''^''  that  the  giviiig  of  sucli  security  shall  not  prevent  the 
curity.  credltorb  of  any  insolvent  from  requiring  security  to 
be  given  for  their  benefit  as  hereinafter  provided ; 
but  in  that  case  the  security  taken  in  the  name  of  the 
President  of  the  Board  of  Trade  or  Judge  shall  be 
regarded  as  supplementary  to  the  security  so  required, 
and  shall  be  enforcable  on^y  after  discussion  of  such 
security  ;  and  upon  the  security  so  given  coming  to  an 
end,  the  Official  Assignee  shall  be  incapable  of  being 
appointed  interim  assignee  or  guardian  until  new  secu- 
rity be  given  instead  thereof  to  the  satisfaction  of  the 
ofHcial  receiving  the  same ;  and  if  in  case  of  such  de- 
if  more  than  fault  it  bc  fouud  that  morc  than  one  insolvent  estate  has 

one  insdl-  ,  •  t  i  i    •  i 

vent  estate   clauns  upou  sucli  sccurity,  the  total  amount  claimed, 

lias  claiinii  ^  n  i  .  iti, 

on  it.  not  exceeding  the  amount  oi  such  security,  shall  be 

payable  "to  such  of  the  assignees  of  such  estates,  as  shall 

be  named  by  the  President  of  such  Board  of  Trade  or 

Judge  by  an  instrument  in  writing,  for  that  purpose, 

and  may  be  claimed  and  recovered  by  such  assignee 

aftqr  a  copy  of  such  nomination  has  been  delivered  to 

the  surety,  who  shall  be  discharged  by  such  payment ; 

and  thereafter  the  assignee  so  named  shall  distribute 

the  amount  so  received  among  the  claimants  thereof 

including  the  estate  represented  by  himself,  in  the  next 

dividend  sheet  of  such  estate,  subject  to  contestation 

.    .  like  all  other  items  in  such  sheet ;  and  he  shall  receive 

in  respect  of  the  amount  so  received  and  distributed,  a 

commission  of  one  half  per  centum  thereon  and  no 

more. 

The  provision  as  to  additional  security  here  referred  to,  is  contained  in 
section  39  below. 


coDserva-         33.  The  interim  assignee  or  guardian  shall  have 

ceediiigs.      the  right  in  his  own  name,  and  in  his  capacity  of 

interim  assignee  or  guardian,  as  the  case  may  be,  to 
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institute  any  conservatory  process  or  any  process  or 
proceeding  that  may  be  necessary  for  the  protection 
of  the  estate,  provided  tliat  he  sliall  first  have  obtained 
the  authority  of  the  Judge  for  so  doing. 

This  is  taken  from  sec.  9  of  the  Act  of  1865,  with  the  addition  of  the 
words  "  or  any  process  or  proceeding." 


34.  At  the  first  meeting  of  creditors  which  sliall  inspectors 

IllliV  1)6 

be  held  ibr  the  appointment  of  an  assignee  either  on  a  uppointed 

,,..,.  by  (ireditors. 

voluntary  assignment  or  in  compulsory  liquidation,  or  Tiuur duties. 
at  any  subsequent  meeting,  the  creditors  may  appoint  office,  &c. 
one  or  more  inspectors  either  from  among  themselves, 
or  otherwise,  whose  services  may  be  gratuitous,  or  paid 
for,  as  the  creditors  shall  decide  at  such  meeting,  and 
who  shall  superintend  and  direct  the  assignee  in  the 
performance  of  his  duties  under  this  Act,  until  the 
next  meeting  of  creditors ;  and  if  their  appointments 
be  not  then  or  at  some  subsequent  meeting  revoked, 
they  shall  continue  to  hold  the  same  till  the  final  clos- 
ing of  the  estate  ;  and  at  such  meeting,  and  at  subse- 
quent meetings  from  time  to  time  the  creditors  may  piarcfor 
fix,  by  resolution,  the  City,  Town  or  other  place  in  belix"d.^ 
which  meetings  of  creditors  shall  thereafter  be  held  ; 

Inspectors 

and  thereafter  no  meetings  held  elsewhere  shall  be  tonipivscut 
valid ;  and  whenever  under  this  Act  the  consent  autho- 
rity or  direction  of  the  creditors  is  required,  to  enable 
the  assignee  to  ])erform  any  act,  or  to  adopt  any  course, 
the  unanimous  consent,  sanction,  authority  or  direc- 
tions of  the  inspectors,  if  any  there  be,  evidenced  by  a 
writing  signed  by  them  and  deposited  with  the  assignee, 
shall  1  J  held  and  taken  to  be  the  consent,  sanction, 
authority  or  directions  of  the  creditors  in  that  behalf, 
save  and  except  in  the  case  of  the  proposed  sale  of  the 
entire  estate  of  the  Insolvent  as  hereinafter  provided  • 
subject  always  however  to  revision  by  the  creditors  at 
any  meeting  thereof  held  for  the  purpose. 
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The  provisions  of  this  clause  are  new,  and  highly  important.  Inspector- 
ship of  this  kind  is  unknown  in  the  English  bankruptcy  laws,  under  which 
inspectors  are  only  appointed  in  case  there  are  joint  and  separate  creditors 
of  the  bankrupt,  to  look  after  the  interests  of  the  separate  or  of  the  joint 
creditors  as  a  class  {Ex  parte  Miles,  2  Rose,  68  ;  Ux  parte  Bosano,  1  Hose, 
266;  Ex  parte  Roberts,  2"J  L.  T.  Rep.  390). 

The  power  here  given  to  the  inspector  is  very  great.  He,  in  fact,  occupies 
the  position  and  influence  of  the  whole  body  of  creditors  between  the  meet- 
ings, and  superintends  and  directs  the  assignee  in  the  performance  of  all 
his  duties.  The  gain  to  the  creditors  of  an  insolvent  when  they  select  a  man 
of  experience  and  ability  as  their  inspector,  must  be  very  great.  They,  in 
the  first  place,  save  their  time,  which  is  far  more  profitably  occupied  in 
attending  to  dealings  with  solvent  debtors.  They  also  have  a  perpetual  check 
upon  the  assignee,  and  from  the  distance  at  which  the  assignee  often  resides 
and  the  anxiety  he  sometimes  exhibits  to  seek  a  discharge  for  the  insolvent 
rather  than  a  large  dividend  for  the  creditor,  this  constant  supervision  is 
invaluable.  Then,  it  will  also  be  an  important  part  of  the  duties  of  the 
inspector,  to  detect,  follow  up  and  punish  all  flagrant  cases  of  fraudulent 
dealing ;  and  a  foreknowledge  on  the  pan  of  debtors  that  this  is  to  be 
expected,  will  prevent  a  repetition  of  the  frequent  cases  of  dishonest  bank- 
ruptcy, hitherto  as  notorious  as  they  have  been  unchallenged. 

The  right  granted  by  this  section  to  the  creditors  of  selecting  any  place 
they  may  deem  the  most  suitable  for  future  meetings,  will  be  found  a  use- 
ful privilege. 

ifanofTorof      3«i-  If  at  sucli  meetino^  the  Insolvent  sliall  make  an 

composition       a*  c  •    •  i  i        /¥•       i  i  i         i 

bomadftaud  oiier  0.  composition,  and  such  olier  be  approved  by  the 
creditors,  they  may  make  such  order  as  tliey  may  deem 
expedient,  either  for  suspending  the  disposal  of  the 
estate  and  all  or  any  proceedings  tending  thereto,  for 
such  time  as  may  be  fixed  by  such  meeting,  or  for  any 
other  purpose. 

This  clause  is  new,  and  afF(  rds  the  earliest  opportunity  for  a  consideration 
by  the  creditors  of  propositions  for  a  prompt  settlement  of  the  affairs  of  the 
insolvent  by  means  of  composition  and  discharge.  For  the  manner  of  carry- 
ing out  offers  for  composition  see  below  sec.  95  et  seq.  ] 


OF  ASSIGNEES. 
Notice  by         36.  Immediately  upon  his  appointment  the  assignee 
Form.         shall  givc  DoticG  thereof  by  advertisement  (Form  I). 

Calling  37,  The  assiffiiee  shall  call  meetings  of  creditors, 

moetintja  of  ....  , 

cruditors.  whciiever  required  in  writing  so  to  do  by  the  inspectors, 
or  by  five  creditors  stating  in  such  writing  the  purpose 
of  the  intended  meeting  and  making  tlieniselves  liable 
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for  the  expense  of  calling  the  same ;  or  whenever  he  is 
required  so  to  do  bj  the  Judge,  on  the  application  of 
any  creditor,  of  which  application  he  shall  have  notice ; 
or  whenever  he  shall  himself  require  instructions  from 
the  creditors ;  and  he  shall  state  succinctly  in  the  notice 
calling  any  meeting,  the  purpose  of  such  meeting. 

In  default  of  a  resolution  by  the  creditors  (under  sec.  35,  above),  fixing 
the  place  of  meeting,  the  county  town  of  the  county  in  which  the  assignment 
is  filed,  is  the  place  where  the  assignee  should  call  all  meetings  (Re  Atkim, 
2  L.  J.  U.  C.  (N.S.)  25). 


38.  The  assignee  shall  be  subject  to  all  rules,  orders  Assignee  t<» 

,  ,  ,  .,  obej'instruc- 

and  directions,  not  contrary  to  law,  or  to  the  provisions  t'o"^  i^^'i- 
of  this  Act,  which  are  made  for  his  guidance  by  the  moncy.s  in  a 

.      1  .  .  .  -  1        Blink,  &c. 

creditors ;  and  until  he  receives  directions  from  the 
creditors  in  that  behalf,  if  there  be  a  Bank  or  agency 
of  a  Bank  in  the  place  or  county  in  which  the  insolvent 
has  his  place  of  business  or  within  fifteen  miles  of  such 
place,  he  shall  deposit  weekly,  at  interest,  in  the  name 
of  the  estate,  all  moneys  received  by  him,  in  the  Bank 
or  Bank  agency  in  or  nearest  to  the  place  where  the 
Insolvent  so  carries  on  business  ;  but  he  shall  not  de- 
posit moneys  belonging  to  the  estate,  in  his  own  name 
in  any  Bank,  on  pain  of  dismissal  by  the  Judge  on  the 
summary  petition  of  any  creditor ;  and  the  interest 
received  upon  deposits  shall  appertain  to  the  estate, 
and  shall  be  distributed  in  the  same  manner  and  sub- 
ject to  the  same  rights  and  privileges  as  the  capital 
from  which   such   interest   accrued ;    and  if  in    any  interest 

"    tlicreon. 

account  or  dividend  sheet  made  subsequent  to  any 
deposit  in  a  Bank,  the  assignee  shall  omit  to  account 
for  or  divide  the  interest  then  accrued  thereon,  he  shall 
forfeit  and  pay  to  the  estate  to  which  such  interest 
appertains,  a  sum  equal  to  three  times  the  amount  of 
such  interest ;  and  he  may  be  constrained  so  to  do  by 
the  Judge  upon  summary  petition  and  by  imprison- 
ment as  for  a  contempt  of  Court ;  And  at  every  meet- 
ing of  inspectors  or  of  creditors,  the  assignee  shall  pro- 
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Bank  pass-   ducG  a  Blink  pass-book  shewing  the  name  in  which 

book  to  be        ,        -^       -  _     ,  .      .  i     t-»       i 

rrodueed.  the  liank  account  oi  the  ep^-^te  is  kept  at  such  Uank, 
and  all  the  transactions  with  such  Bank,  connected 
with  sudi  account,  of  which  production  mention  sliall 
be  made  in  the  minutes  of  such  meeting,  or  it  shall  be 
conclusively  presumed  not  to  have  been  produced 
thereat. 

Whether  assignees  have  hitherto  neglected  to  account  for  interest  upon 
moneys  of  the  estate  in  their  hands  or  not,  this  provision  on  the  subject, 
which  is  quite  new,  is  one  that  should  be  strictly  observed,  and  the  observ- 
ance should  be  universally  enforced  by  creditors. 

The  powers  conferred  upon  creditors,  of  controlling  the  action  of  assignees 
in  this  and  other  sections,  are  far  more  extensive  than  in  the  English  Acts. 


I'lirthcr  89.  The  interim  assignee,  assignee  or  jjuardian,  as 

duties  of  O  '        ,  .  .ss  •©  ^ 

Assignees,     tlic  casc  luav  bc,  sliall  attend  all  meetings  of  creditors. 

luinutes.&c.  uud  take  and  preserve  minutes  of  such  meetings,  signed 
by  himself,  and  signed  and  certified  at  the  time  by  the 
Chairman,  or  by  three  creditors  present  at  the  meet- 
ing ;  and  the  assignee  shall  also  keep  a  correct  register 
in  duplicate  of  all  his  proceedings,  and  of  the  reception 
of  all  papers  and  documents  served  upon  or  delivered 
to  him,  and  of  all  claims  made  to  or  before  him,  and 
shall  enter  therein  in  the  first  place  the  minutes  of  all 
meetings  of  creditors  held  before  or  at  the  time  of  his 
appointment,  as  delivered  to  him  ;  one  of  which  dupli- 
cates shall  remain  in  the  office  of  the  Prothonotary  or 
Clerk  of  the  Court,  and  shall  be  written  up  and  com- 
pleted by  the  assignee  monthly  from  the  duplicate  in 

T)ffivi!        iiig  Q-^YYi  possession  ;  and  also  if  required,  and  indepen- 

s ;--mity  if  ^Qwi  of  the  sccurity  hereinbefore  required  to  be  o;iven, 
the  assignee,  in  any  case,  shall  give  such  other  security, 
and  in  such  manner,  as  shall  be  ordered  by  a  resolution 
of  the  creditors,  and  shall  conform  himself  to  such 
directions  in  respect  thereof,  and  in  respect  of  any 
change  or  modification  thereof  or  addition  thereto,  as 
are  subsequently  conveyed  to  him  by  similar  resolu- 
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tions ;  and  in  every  sucli  case,  the  bond  or  instrument  Form  of 
of  security  shall  be  taken  in  favor  of  the  creditors,  by 
the  name  of  the  "  Creditors  of  A.  B.,  an  Insolvent, 
under  the  Insolvent  Act  of  1869,"  and  shall  be  deposit- 
ed in  the  office  of  the  Court,  and  in  case  of  defrailt  by 
the  assignee  on  whose  behalf  it  is  given,  may  be  sued 
upon  by  any  assignee,  who  shall  be  subsequently 
appointed,  to  the  same  estate,  in  his  own  name  as  such 
assignee ;  And  it  shall  be  the  duty  of  the  assignee  at 
the  meeting  by  which  he  is  appointed,  if  pi  'sent 
thereat,  or  if  not,  then  at  the  next  meeting  thereof,  to 
bring  before  such  meeting  the  question  of  the  security 
to  be  given  by  him. 

It  is  of  course  in  the  option  of  the  creditors  whether  they  interfere  with 
the  amount  or  terms  of  the  existing  security  furnished  by  the  assignee. 

• —  —   ■ 

40.  All  powers  vested  in  any  Insolvent  which  he  Powers  of 

•11  1  11  1^1*  1  Pill    Ii'solvi'iit 

raigiit  have  legally  executed  tor  his  own  beneiit,  sliail  vtsudm 
vest  in,  and  be  executed  by  the  assignee,  in  like  man- 
ner and  with  like  effect  as  they  w^ere  vested  in  the 
Insolvent,  and  might  have  been  executed  by  him  ;  but  Exception. 
no  power  vested  in  the  Insolvent  or  property  or  effects 
held  by  him  as  Trustee  or  otherwise  for  the  benefit  of' 
others  shall  vest  in  the  assignee  under  this  Act. 

It  is  probable  that  the  general  jurisdiction  of  the  Court  of  Chancery  in  all 
matters  relating  to  trusts  would  place  it  in  the  power  of  that  Court  to  appoint 
a  new  trustee  in  case  of  the  bankruptcy  of  a  former  one  ;  although  it  was 
thought  necessary  to  clothe  the  Court  in  England  with  that  power  by  statute 
(6  Geo.  IV.  c.  16,  s.  79;  12  &  13  Vic.  c.  100,  s.  LSO).  These  provisions, 
however,  do  not  render  it  imperative  on  the  Court  to  remove  a  trustee  from 
the  trust  upon  his  bankruptcy  ;  but  he  will  be  removed  if  his  bankruptcy  in 
the  smallest  degree  endangers  the  trust  {In  re  Bridgman's  Trust,  6  Jur. 
(N.S. )  1065).  In  case  of  the  bankruptcy  of  a  trustee  the  Court  of  Chancery 
maj'- appoint  a  receiver  to  act  in  his  stead  {Ex parte  Ellis,  1  Atk.  101 ; 
Langley  v.  JTawke,  5  Mad.  46). 

41-  The  assignee  shall  wind  up  the  affairs  of  the  in-  Assiyneeto 

sell  DropGrtv 

solvent,  by  the  sale,  in  a  prudent  manner,  of  all  Bank  of  insolvent, 
and  other  stocks,  and  of  all  movables   belonging  to  manner. 
him,  and  by  the  collection  of  all  debts,  but  in  all  of 
such  respects  shall  be  guided  by  the  direction  of  the 
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creditors  given  as  herein  provided  ;  but  nothing  in  this 
Act  contained  sliall  pre\^ent  the  assignee  from  selling 
the  entire  estate  and  effects  of  the  Insolvent,  real  and 
personal,  in  one  lot,  either  for  a  grass  price,  or  at  a 
dollar  rate  upon  the  liabilities  of  the  Insolvent,  and 
npon  such  other  terms  and  conditions  as  to  the  pay- 
ment of  the  price,  the  payment  or  assumption  and  pay- 
ment, by  the  pnrchaser  of  mortgages  or  hypothecary 
debts,  and  the  payment  of  privileged  debts,  as  may  be 
considered  advantageous,  sncli  conditions  however,  in 
the  case  of  mortgages,  hypothecations,  or  privileged 
claims,  not  to  diminish  the  secnrity  of  the  creditors 
holding  the  same,  nor  to  extend  the  term  of  payment 
agreed  to  b  them,  withont  their  express  consent : 
Proviso  for    Provided  ah'  lys  that  such  sale  and  all  and  everv  the 

sanction  of      -    -^  -  ~^T~.  ■,  "~~  -«»—• — ^     ^ 

.rcditors.  terms  and  conditions  thereof  and  connected  therewith, 
be  first  approved  at  a  meeting  of  creditors  ;  and  such 
meeting  may  be  held  at  any  tim6  after  the  appoint- 
ment of  an  assignee,  provided  notice  by  advertisement 
as  provided  by  this  Act,  has  been  given  by  the  assignee, 
interim  assignee  or  guardian,  as  the  case  may  be. 

The  new  provision  h.  tho  li^'er  part  of  this  section,  as  to  selling  the  entire 
estate  of  the  insolvent  6/?  i5  in  accordance  with  the  suggestion  of  the 

select  committee  of  the  House  of  Commons  on  Bankruptcy  and  Insolvency, 
who  considered  that  this  mode  of  closing  an  estate  might  occasionally  be 
advantageously  resorted  to. 

Assignee  to       43.  Tlic  Assiffnee,  in  his  own  name  as  such,  shall 


sue  fordobts 


g^lV^V^,      X.i        *i.«      ^„.»        ..CV.W^      ^^^       ..llV^Xl, 


auetoiu-     have  the  exclusive  right  to  sue  for  the  recovery  of  all 

nolvent.  ,     ^  '  , 

debts  due  to  or  claimed  by  the  Insolvent  of  every  kind 
and  nature  whatsoever ;  for  rescinding  agreements, 
deeds  and  instruments  made  in  fraud  of  creditors  and 
for  the  recovery  back  of  monies  alleged  to  have  been 
o  paid  in  frand  of  creditors,  and  to  take,  both  in  the  pro- 
secution and  defence  of  suits,  all  the  proceedings  that 
the  Insolvent  micrht  have  taken  for  the  benefit  of  the 
estate,  or  that  any  creditor  might  have  taken  for  the 
benefit  of  the  creditors  generally ;  and  may  intervene' 


■.«:. 
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{ind  represent  the  Insolvent  in  all  snits  or  proceedings 
by  or  against  him,  wliich  are  pending  at  the  time  of 
his  a[)pointment,  and  on  his  application  may  liave  his 
name  inserted  therein,  in  the  pLace  of  that  of  the  Insol-     * 
vent :  And  if  after  the  appointment  of  an  assi<i;nee,  and  if  the  insoi- 
before  he  has  obtained  his  discharge  nnder  this  Act,  t'"'  same. 
the  insolvent  sliall  sue  out  any  writ  or  institute,  or 
continue  any  proceeding  of  any  kind  or  nature  what- 
soever, lie  shall  give  to  tlie  opposite  party  such  security 
for  costs  as  shall  be  ordered  by  the  Court  before  which 
such  suit  or  proceeding  is  pending,  before  such  party 
shall  be  bound  to  appear  or  plead  to  the  same  or  take 
any  further  proceeding  therein. 

A  and  B,  traders  made  an  assignnient  under  the  Insolvent  Act.  A  judg- 
ment at  law  havina;  been  obtained  against  A,  his  interest  in  the  partnership 
assets  was  sold  for  a  nominal  consideration  to  C,  who  had  notice  of  the 
insolvency  proceedings.  C  then  entered  into  possession  of  and  otherwise 
interfered  with  the  partnership  goods,  so  as  to  hinder  the  plaintiffs  from 
executing  the  duties  of  their  office  :  an  injunction  was  granted,  on  applica- 
tion of  tlio  assignees,  to  restrain  the  defendant  from  further  interference 
(  Wilson  V.  Corl)!/,  11  Grant,  <J2). 

An  objection  was  raised  to  an  application  under  this  provision  by  an 
official  assignee  to  be  allowed  to  intervene  and  represent  the  insolvent  in  a 
suit  wherein  the  insolvent  was  plaintilf,  on  the  ground  that  the  insolvent 
plaintiff  was  a  foreigner  neither  resident  nor  domiciled  in  Canada  The 
point  is  of  much  importance,  and  was  raised,  though  not  decided  in  Mellon 
V.  Nicholh,  27  Q.  B.  U.  C.  167.  It  was  considered  necessary  in  the  Knglish 
Act  of  1801,  sec.  277,  to  enact  that  it  should  extend  to  aliens  and  denizens, 
both  to  make  them  subject  thereto  and  to  entitle  them  to  all  the  benefits 
given  thereby. 

If  the  assignee  decline  to  prosecute  a  suit,  the  creditors  are  entitled  to  do 
so,  upon  indemnifying  the  assignee  against  costs,  &c.  (10  L.  J.  (N.S.)  102, 
and  see  sec.  45,  below). 

To  a  suit  for  foreclosure  against  the  assignee  of  the  estate  of  a  bankrupt 
mortgagor,  the  bankrupt  is  not  a  necessary  party  [Torrance  v.  Wintcrbottom, 
2  Grant,  4»7). 

A  bill  filed  by  one  of  Uie  creditors  of  an  insolvent  to  recover  property 
alleged  to  belong  to  the  insolvent's  estate,  on  the  mere  allegation  that  the 
assignee  in  insolvency  refused  to  sue  without  an  indemnity  against  the  costs 
of  the  suit,  and  that  the  plaintilf,  through  poverty,  was  unable  to  give  such 
indemnity,  is  demurrable  (Davis  v.  Snell,  2  DeG.  F.  &  J.  463). 

Even  the  charge  of  fraud,  in  a  bill  filed  against  a  bankrupt  and  his 
assignees,  seeking  to  set  aside  certain  conveyances  as  having  been  fraudu- 
lently procured  by  the  bankrupt  before  the  bankruptcj%  does  not  justify  the 
making  the  bankrupt  a  party  [Gilbert  v.  LetciSy  2  J.  &  H.  452). 
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In  the  same  case  it  was  also  held,  that  although  a  decree  declaring;  the 
deeds  to  bo  fraudulent  would  in  a  sense  make  the  bankrupt  a  trustee  of  the 
property,  this  was  not  sufficient  to  make  him  a  proper  party  to  the  suit. 

Following  Gilhert  v.  Lewis,  a  demurrer  by  an  insolvent,  on  the  ground 
that  ho  was  not  a  proper  party,  was  allowed  in  Wilson  v.  Chisholm,  1 1  Grant, 
471  ;  where  a  bill  was  filed  by  assignees  under  the  Insolvent  Act  to  set  aside 
a  settlement  executed  by  the  insolvent,  on  the  marriage  of  his  daughter, 
with  a  secret  trust  in  his  own  favour,  the  bill  also  charging  that  the  insolvent 
defendant  was  in  the  enjoyment  of  the  property.  It  is  remarked  in  the 
judgment  that  "one  reason  given  for  allowing  parties  to  a  fraud  to  be  made 
defendants  in  certain  cases,  though  no  relief  except  costs  is  prayed  against 
them,  is  that  the  plaintiff  may  be  assured  of  his  costs,"  and  it  must  be  admit- 
ted  *hat  this  reason  can  seldom  be  applicable  to  the  case  of  a  bankrupt. 


If  a  partner       43.  Jf  a  partner  in  an  unincorporated  tradins;  corn- 
becomes  '  1  tri 

insolvent,     panv  or  co-partnersliip,  becomes  insolvent  within  the 

I)artner3hip    r       >/  x  17 

dissoiTCd      meaning  of  this  Act,  and  an  Assignee  is  appointed  to 
^°-  the  estate  of  such  Insolvent,  such  partnership  shall 

thereby  be  held  to  be  dissolved  ;  and  tlie  Assignee  shall 
have  all  the  riorhts  of  action  and  remedies  against  the 
other  partners  in  such  company  or  copartnership,  which 
any  partner  could  have  or  exercise  by  law  or  in  equity 
against  his  co-partners  after  the  dissolution  of  the  firm  ; 
and  may  avail  himself  of  such  rights  of  action  and 
remedies,  as  if  such  co-partnership  or  company  had 
"^  expired  by  efflux  of  time. 

The  enactment  here  that  a  partnership  becomes  dissolved  by  the  bank- 
ruptcy of  a  member  of  the  firm  is  merely  the  repetition  of  a  well  understood 
doctrine  of  the  English  law  (See  Story  on  Partnership,  sec.  313). 

C.  entered  into  an  agreement  with  R.  that  R.  should  buy  and  sell  goods 
on  behalf  of  C,  and  that  the  business  should  be  carried  on  as  U.  &  Co.  R. 
being  paid  by  a  salary  and  a  per  centage  on  profits.  The  business  was 
managed  by  R.,  but  C.  had  bought  goods  for  it.  Each  became  bankrupt, 
and  it  was  held  that  the  book  debts  and  stock  in  trade  of  R.  &  Co.  were 
joint  estate  of  the  two  [In  re  Rowland  S  Crankshaw,  1  L.  R.  Chy.  421). 

Sale. of  debts  44  After  having  acted  with  due  diligence  in  the 
wMeh  would  collection  of  the  debts,  if  the  Assignee  finds  there 
ouenms  remain  debts  due,  the  attempt  to  collect  which  would 
be  more  onerous  than  beneficial  to  tlie  estate,  he  may 
report  the  same  to  the  creditors,  ant?  with  their  sanc- 
tion he  may  obtain  an  order  of  t^^  'udge  to  sell  the 
same  by  public  auction,  after  such  advertisement  thereof 
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as  iT»ay  be  required  by  such  order  :  and  pending  such 
advortisenicnt,  the  Assignee  sliall  keep  a  list  of  the 
debts  to  be  sohl,  open  to  inspection  at  his  office,  and 
shall  also  give  free  access  to  all  documents  and  vouchers 
explanatory  of  such  debts  ;  but  all  debts  amounting  to  proviso. 
more  than  one  hundred  dollars  shall  be  sold  separately 
except  as  herein  otherwise  provided. 

45.  If  at  any  time  any  creditor  of  the  Insolvent  Acrcdiior 
shall  desire  to  cause  anv  proceedinii;  to  betaken  which  .ii'""!'''''!'!* 
in  his  opinon  would  be  for  the  benefit  of  the  estate,  [.'^il'!*?,,'''' " '^" 
and  the  assio;nce  shall  under  the  authority  of  the  ere-  «i"'';vii  I'ro- 

&  •/  CClMUIIgS  lit 

ditors  or  of  the  Inspectors  refuse  or  neglect  to  take  such  i"«"wurisk. 
proceeding  after  being  duly  required  so  to  do,  such 
creditor  shall  have  the  right  to  obtain  an  order  of  the 
Judge  authorizing  him  to  take  such  proceeding  in  the 
in  the  name  of  the  assignee,  but  at  his  own  expense 
and  risk,  upon  such  terms  and  conditions  as  to  indem- 
nity to  the  assignee  as  the  Judge  may  prescribe,  and 
thereupon  any  beneiit  derived  from  such  proceeding 
shall  belong  exclusively  to  the  creditor  instituting  the 
same  for  his  beneiit  and  that  of  any  other  creditors 
wdio  have  joined  him  in  causing  the  institution  of  such 
proceeding;  but  if  before  such  order  is  granted,  the 
assignee  shall  signify  to  the  judge  his  readiness  to  insti- 
tute such  proceedings  for  the  beneiit  of  the  creditors, 
the  order  shall  be  made  prescribing  the  time  within 
which  he  shall  do  so,  and  in  that  case  the  advantage 
derived  from  such  proceeding  shall  appertain  to  the 
estate. 

46-  The  person  who   purchases  a  debt  from  the  Rigi'taof 

■^  .       r  .  puri'hasere 

Assignee  may  sue  for  it  in  his  own  name,  as  effec- "' '"^"V , . 

^  ^  '  veuts  debts. 

tually  as  the  Insolvent  might  have  done  and  as  the 
Assignee  is  hereby  authorized  to  do  ;  and  a  Bill  of  Sale 
(Form  K),  signed  and  delivered  to  him  by  the  Assignee, 
shall  he  prima  facie  evidence  of  such  purchase,  with- 
out proof  of  the  hand\vriting  of  the  Assignee  ;  and  no 
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warranty,  except  as  to  the  good  faith  of  tlio  Assignee, 
sliall  be  created  by  such  sale  and  conveyance,  not  even 
that  the  debt  is  due. 

^nStrfr^  47.  The  Assignee  may  sell  the  real  estate  of  tlic 
IiitSs/''""  Insolvent,  but  oidy  after  advertisement  thereof,  for  a 
l)criod  of  two  months,  and  in  the  same  manner  as  is 
required  for  the  actual  advertisement  of  sales  of  real 
estate  by  the  sheriff  in  the  district  or  place  where  such 
real  estate  is  situate,  and  to  such  further  extent  as  the 
assignee  deems  expedient ;  but  the  period  of  advertise- 
ment may  be  shortened  to  not  less  than  one  month  by 
the  creditors  with  the  approbation  of  the  Judge ;  but 
in  the  Province  of  Quebec  such  abridgment  shall  not 
take  place  without  the  consent  of  the  hypothecary 
creditors  upon  such  real  estate,  (if  any  there  be)  and 
if  the  price  offered  for  any  real  estate  at  any  public 
sale  duly  advertised  as  aforesaid,  is,  in  the  opinion  of 
the  Assignee,  too  small,  he  may  withdraw  such  real 
estate,  and  sell  it  subseijucntly  under  such  directions  as 
he  receives  from  the  creditors. 

The  time  and  manner  of  advertising  the  sales  of  real  estate  by  the  sheriff 
in  Ontario  are  pointed  out  in  the  Common  Law  Procedure  Act  (Con.  Stats. 
U.  C,  oh.  22,  s.  2G7),  which  enacts  as  follows  :  — 

"  Before  the  sale  of  real  estate  upon  execution  against  lands  and  tenements, 
the  sheriff  shall  publish  an  advertisement  of  sale  in  the  Conada  Gazette^  at 
least  six  times,  specifying, — 

"  First :  The  particular  property  to  be  sold  ; 

"  Second  :  The  names  of  the  plaintiff  and  defendant ; 

"  Third  :  The  time  and  place  of  the  intended  sale ;  and  he  shall  for  three 
months  next  preceding  the  sale  also  publish  such  advertisement  in  a  public 
newspaper  of  the  county  in  which  the  land  lies,  or  shall  for  three  months 
put  up  and  continue  a  notice  of  such  sale  in  the  office  of  the  Clerk  of  the 
Peace,  or  on  the  door  of  the  Court  House,  or  place  in  which  the  Court  of 
General  Quarter  Sessions  for  such  county  is  usually  holden ;  but  nothing 
herein  contained  shall  be  taken  to  prevent  an  adjournment  of  the  sale  to  a 
future  day." 

By  Stats.  Ontario,  31  Vic.  cap.  6,  this  notice  will  be  in  the  Ontario  Gazette. 

Effect  of  48.  All  sales  of  real  estate  so  made  by  the  Assignee, 

b<x1g3  of  rccil  * 

estate.  shall  vcst  in  the  purchasers  all  the  legal  and  equitable 
estate  of  the  insolvent  therein,  and  in  all  respects  shall 
have  the  same  effect  as  to  mortgages,  hypothecs  or 
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privileges  then  existiiii^  tlicreoii,  as  it'  the  same  had 
been  made  by  a  shcrifi'  in  the  Province  in  ^vhich  si'.eh 
real  estate  is  situate,  under  a  writ  of  execution  issued 
in  the  ordinary  course,  but  no  other,  greater,  or  less 
effect  than  sucli  sheriffs  sale ;  and  the  title  conveyed 
by  such  sale  shall  have  equal  validity  with  a  title 
created  by  a  sheriff's  sale;  and  the  deed  of  such  sale 
which  the  Assignee  executes  (Form  L),  shall  have  the  Form  of 
same  effect  as  a  sherift''8  deed  has  in  the  Province  tLmis. 
within  which  the  real  estate  is  situate ;  but  he  may 
grant  such  terms  of  credit  as  he  may  deem  expedient, 
and  as  may  be  approved  of  by  the  creditors,  for  any 
part  of  the  purchase  money  ;  except  that  no  credit  shall 
be  given  in  the  Province  of  (Quebec  for  any  part  of  the 
purchase  money  coming  to  any  liypothecary  or  privi- 
leged creditor  without  the  consent  of  such  creditor : 
and  the  Assignee  shall  be  entitled  to  reserve  a  special 
hypothec  or  mortgage  by  the  deed  of  sale  as  security 
for  the  payment  of  such  part  of  the  purchase  money  as 
shall  be  unpaid  ;  and  such  deed  may  be  executed 
before  witnesses  or  before  notaries,  according  to  the 
exigency  of  the  law  of  the  [)laco  where  the  real  estate 
sold  is  situate. 

This  section  gives  tlie  same  cfFect  to  a  sale  of  real  estate  by  an  assignee  as 
if  the  sale  had  been  made  by  a  sheriff  under  a  writ  of  execution.  The  title 
that  is  given  by  a  sherilf's  sale  is  the  title  that  was  in  the  execution  debtor 
at  the  time  the  writ  was  placed  in  the  sheriff's  hands.  It  therelbre  seems 
clear  tluit  a  purchaser  from  an  assignee  under  a  voluntary  assignment  would 
obtain  the  title  of  the  insolvent  in  the  property  at  the  date  of  the  assignment ; 
and  in  the  case  of  a  compulsory  liquidation  the  assignee  would  convey  the 
'  title  that  the  insolvent  had  at  the  time  tlie  writ  of  attachment  was  placed  in 
the  sheriff's  hands  (see  above,  sec.  29). 

The  sale  of  the  interest  of  an  insolvent  mortgagor  in  the  mortgaged  lands, 
by  an  assignee,  will  be  governed,  no  doubt,  by  the  same  regulations  as  a 
similar  sale  by  a  sheriff  The  Common  Law  Procedure  Act  (Con.  Stats, 
U.  C,  c.  22,  sec.  258),  provides  for  such  casts  as  follows  : — 

"  The  effect  of  such  seizure  or  taking  in  execution,  sale  and  conveyance  of 
any  such  mortgaged  lands  and  tenements,  shall  be  to  vest  in  the  purchaser, 
his  heirs  and  assigns  all  fhe  legal  and  equitable  interest  of  the  mortgagor 
therein,  at  the  time  the  writ  was  placed  in  the  hands  of  the  sheriff  or  other 
officer  to  whom  the  same  is  directed  as  well  as  at  the  time  of  such  sale,  and 
to  vest  in  such  purchaser,  his  heirs  and  assigns,  the  same  rights  as  such 
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mortgagor  would  have  had  if  such  sale  had  not  taken  place;  and  the  pur- 
chaser, his  heirs  or  assigns  may  pay,  remove,  or  satisfy,  any  mortgage, 
charge  or  lien,  which  at  the  time  of  such  sale  existed  upon  the  lamls  or 
tenements  so  sold,  in  like  manner  as  the  mortgagor  n)ight  have  done,  and 
thereupon  the  purchaser,  his  heirs  and  assigns,  sluill  acquire  the  same  estate, 
right  and  title,  as  the  mortgagor  would  have  acquired  in  case  H'o  payment, 
removal  or  satisfaction,  had  been  effected  by  the  mortgagor."  It  is  probable 
that  the  provisions  for  a  discharge  of  the  mortgage  by  the  mortgagee  upon 
receiving  payment  of  the  amount  due,  from  the  purchaser,  in  sales  by  the 
Sheriff,  would  be  applicable  to  sales  by  an  assignee.  For  such  provisions 
see  the  section  of  the  Cora.  Law  Procedure  Act  quoted  above. 

It  is  submitted  that  the  power  here  granted  to  the  assignee  of  reserving  a 
special  mortgage  by  the  deed  of  sale  as  security  for  the  payment  of  part  of 
the  purchase  money,  is  a  very  unusual  one  in  Canadian  conveyancing ;  and 
probably  the  assignee  will  bo  held  entitled  to  take  a  mortgage  back  in  a 
separate  instrument  from  the  deed  of  sale,  or  bo  able  only  to  give  a  bond  for 
a  deed.  The  object  might  be  gained  in  one  instrument  by  a  grant  to  the 
vendee  to  hold  to  his  own  use  until  default  made  by  him  in  some  of  the  pay- 
ments of  the  purchase  money,  and  after  such  default  to  the  use  of  the 
vendor  (the  assignee). 

Sales  in  49.  In  tliG  ProvincG  of  Quebec  siicli  Rale  may  be 

Quebec  limy  , 

be  subject     made  rtubi'ect  to  all  such  cliarjirert  and  hypothecs  as  are 

to  certain  .  '^  <.      i  t-. 

ciwrgL's,  permitted  by  the  law  of  the  said  Province  to  remain 
charo;eable  thereon,  when  sold  by  tlie  sheriff,  and  also 
subject  to  such  other  charges  and  hypothecs  thereon, 
as  are  not  due  at  the  time  of  the  sale,  the  time  of  pay- 
ment whereof  shall  not  however  be  extended  by  the 
conditions  of  such  sale  ;  and  also  subject  to  such  other 
charges,  and  hypothecs  as  may  be  consented  to  in 

Folk  encUre  -^riti^g  by  the  holdcrs  or  creditors  thereof — And  an 
order  of  re-sale  for  false  bidding  may  be  obtained  from 
the  judge  by  the  assignee  upon  summary  petition ;  and 
such  re-sale  may  be  proceeded  with  after  the  same 
notices  and  advertisements,  and  with  the  same  effect 
and  consequences  as  to  the  false  bidder,  and  all  others, 
and  by  means  of  similar  proceedings,  as  are  provided 
in  ordinary  cases  for  such  re-sales,  in  all  essential  par- 
ticulars and  as  nearly  as  may  be  without  bein<r  incon- 

Certificateof     .  •  ,         i  •        »  i  .  ,  i 

Registrar,  sistcut  With  tliis  Act ;  and  as  soon  as  immovables 
are  sold  by  the  Assignee,  he  shall  procure  from  the 
Registrar  of  the  Registration  Division  in  which  each 

,:    .         immovable  is  situate,  a  certificate  of  the  hypothecs 
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cliar^od  upon  Buch  itn movable  and  rcgiBtcred  up  to 
the  day  of  the  issue  of  the  writ  of  attachment,  or  of 
the  execution  of  tlic  deed  of  a8.signinent  by  which  tho 
esttite  of  the  Innolvent  was  brought  within  the  purview 
of  this  Act,  as  the  case  may  be  ;  And  such  certiiicate, 
shall  contain  all  the  facts  and  circumstances  recpiired 
in  the  llegistrar's  certificate  obtained  by  the  Sheriif 
subsequent  to  the  adjudication  of  an  immovable  in 
conformity  with  the  provisions  of  tho  Code  of  Pro- 
cedure and  shall  be  made  and  char<^ed  for  by  tho 
Registrar  in  like  manner ;  And  the  provisions  of  the  ^"'/,",.ftJ'"'' 
Code  of  Procedure  as  to  the  collocation  of  hypothecary,  "•'i''J- 
and  privileged  creditors,  the  necessity  for  and  the  filing 
of  oppositions  for  payment  and  the  costs  thereon  shall 
apply  thereto  under  this  Act  as  nearly  as  the  nature 
of  the  case  will  admit ;  And  tho  collocation  and  dis-  {|.-l'','itioul^'*" 
tributiuu  of  the  money  arising  from  such  sale  shall  be 
made  in  the  dividend  sheet  in  the  same  manner  as  to 
all  the  essential  parts  thereof,  as  the  collocation  and 
distribution  of  monies  arising  from  the  sale  of  immov- 
ables are  made  in  the  appropriate  Court  in  ordinary 
cases,  except  in  so  far  as  the  same  may  be  inconsistent 
with  any  provision  of  this  Act. 

50.  EveryinterimAssio-nee,  Guardian  and  Assijifuee  Assignees, 
shall  be  subiect  to  the  summary  iurisdiction  of  the  &>'.,tohe' 

T-     T         .        1  1  ,  subject  to 

Court  or  Judge  m  the  same  manner  and  to  the  same  tiuMmiersof 

IT  fv  /»    1  •  ^'"^  Court,  or 

extent  as  the  ordinary  officers  of  the  Court  are  subject  Judge,  &c. 
to  its  jurisdiction,  and  the  performance  of  their  respec-  • 
tive  duties  may  be  compelled,  and  all  remedies  sought 
or  demanded  for  enforcing  any  claim  for  a  debt,  privi- 
lege, mortgage,  liypothec',  lien  or  right  of  property 
upon,  in  or  to  any  effects  or  property  in  the  hands, 
possession  or  custody  of  the  Assignee,  may  be  obtained, 
by  an  order  of  the  Judge  on  summary  petition  in  vaca- 
tion, or  of  the  Court  on  a  rule  in  term,  and  not  by  any 
suit,  attachment,  opposition,  seizure  or  other  proceed- 
ings of  any  kind  whatever ;  and  obedience  by  the  As- 


rcsiyi). 
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si<»:nee  to  such  order  may  be  enforced  bv  such  Jndire  or 
Court  under  the  penalty  of  imprisonment,  as  for  con- 
tempt of  Court  or  disobedience  thereto^  or  he  may  be 
dismissed,  in  tlie  discretion  of  tlie  Court  or  Judge. 

The  Act  of  18^54,  sec.  4,  sub-sec.  16,  defined  the  duties,  the  perform- 
ance of  which  may  be  thus  enforced,  to  be — "  Whether  imposed  by  the  deed 
of  assignment,  by  instructions  from  the  creditors  vahdly  passed  by  them 
under  this  Act  and  communicated  to  him,  or  by  the  terms  of  this  Act." 

AssiKiieo  Qi.  An}'-  Assi<>;nee  may  be  removed,  either  at  the 

Ill.l.V  In' If-  .11        ,.     1  T    ""  '  1    •  •  •  1 

iiiiiycdur  ■vviJl  01  thc  Qi'oditors  or  upon  his  own  resignation,  by  a 
resohition  passed  by  tlic  creditors  present  or  represent- 
ed at  a  meeting  duly  called  for  the  purpose ;  and  if  tlie 
Assignee  dies  or  is  removed  they  shall  have  the  right 
of  appointing  another  Assignee,  eitlier  at  the  meeting 
by  which  he  is  removed,  or  at  any  other  called  for  the 
purpose:  but  the  Assignee  so  removed  shall,  neverthe- 
less,  remain  subject  to  the  summary  jurisdiction  of  the 
court  and  of  the  Judge  thereof,  until  he  shall  have  fully 
accounted  for  his  acts  and  his  conduct  while  he  con- 
tinued to  be  Assignee. 

This  section  consoHdates  sub-sections  17,  18,  and  19,  of  the  Act  of  1804, 
and  removes  tlie  distinction  that  prevailed  between  the  removal  of  an  assignee 
before,  and  his  removal  after  the  period  at  which  dividends  might  be  declared. 


Proviso. 


Remuncra-        53-    The   remuneration  of  the   interim   Assignee, 
neo,  intirim  Guardian  and  Assignee  respectively,  shall  be  fixed  by 

assignee  ami  i      •        r»  •  i 

guaidiaii.  the  creditors  at  their  nrst  meeting  or  at  any  other 
meeting  called  for  the  purpose;  but  if  not  so  fixed  be- 
fore a  final  dividend  is  declared,  shall  be  put  into  the 
dividend  sheet  at  a  rate  for  the  interim  Assignee  or 
Guardian,  such  as  the  Assignee  shall  deem  reasunaWe, 
and  for  the  Assignee  noi  exceeding  five  per  centum 
upon  the  cash  receipts, — subjec*:  to  contestation  by  any 
party  interested  as  being  insufficient  or  as  exceeding 
the  value  of  the  services  rendered,  in  the  same  manner 
as  anv  other  item  of  the  dividend  sheet ;  But  no  sum 
of  mor  Y  shall  be  inserted  as  a  remuneration  to  the 
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Assignee  unless  the  question  of  such  remuneration  shcall 
have  been  previously  brought  before  a  meeting  of  cre- 
ditors competent  to  decide  it. 

53.  Upon  the  death  of  an  Assignee  the  estate  of  the  K.'til'ofls- 
Insolvcnt  shall  not  descend  to  the  heirs  or  representa-  ll^^'^^.'^stti^ 
tives  of  the  Assignee,  but  shall  become  vested  in  any 
Assignee  who  shall  be  appointed  by  the  creditors  in  his 

place  and  stead ;  and  in  case  of  the  office  of  Assignee 
becoming  vacant  from  any  cause,  the  estate  shall  be 
under  the  control  of  the  Judge,  until  a  new  Assignee 
is  appointed. 

54.  After  the  declaration  of  a  final  dividend,  or  if  Snt  and 
after  using  due  diligence  the  Assignee  has  been  unable  Assisuee!  "^ 
to  realize  any  assets  to  be  divided,  the  Assignee  may 
prepare  his  final  account,  and  may  present  a  petition 

to  the  Judge  for  his  discharge  from  the  ofiice  of  Assig- 
nee after  giving  notice  of  such  petition  to  the  Insolvent 
and  also  to  the  Inspectors  it  any  have  been  appointed, 
or  to  the  creditors  by  circular,  if  nc  Inspector  has  been 
appointed  ;  and  shall  produce  and  file  with  such  peti- 
tion a  bank  certificate  of  the  deposit  of  any  dividends 
remaining  unclaimed,  or  of  any  balance  in  his  hands, 
and  a  statement  showing  the  nominal  and  estimated 
value  of  the  assets  of  the  Insolvent,  the  amount  of 
claims  proved,  dividing  them  into  ordinary,  privileged  • 
and  hypothecary  claims,  the  amount  of  dividends  or 
of  composition  paid  to  the  ordinary  creditors  of  the 
estate,  and  the  entire  expense  of  winding  up  the  same, 
and  thereupon  the  Judge  after  causing  the  account  to 
be  audited  by  the  Inspectors  or  by  some  creditor  or 
creditors  named  by  him  for  the  purpose,  and  after  hear- 
ing the  parties,  may  refuse  or  grant  conditionally  or  • 
unconditionj.Uy  the  prayer  of  sucli  petition. 

In  this  section  a  number  of  practical  improvements  upon  the  old  law  are 
irtiroduced.  1st.  Cases  where  there  are  no  assets  to  divide  are  provided  for  ; 
2nd.  The  notice  of  application  for  discharge  must  be  given  to  the  insolvent 
and  inspector ;  3rd.  A  general  statement  shewing  the  assets,  tl  e  claims,  and 
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the  expense  of  winding  up  must  be  prepared,  and,  4th.  The  assignee's  account 
must  be  audited.  It  is  believed  that  many  assignees  have  obtained  their 
discharges  under  the  past  law,  without  very  satisfactory  preparation  of  ac- 
counts for  the  purpose. 


OF   DIVIDENDS. 
amiTtat^         55.  Upoii  tliG  Gxpiratioii  of  tlie  period  of  one  month 
ments  by     from  tliG  fii'st  insei'tioH  of  the  advertisements  giving 

assignees.  ^  ^  . 

notice  of  the  appointment  of  an  Assignee,  or  as  soon 

as  may  be  after  the  expiration  of  such  period,  and 

afterwards  from  time  to  time  at  intervals  of  not  more 

than  three  montlis,  tlie  Assignee  shall  prepare  and 

keep  constantly  accessible  to  the  creditors,  accounts 

and  statements  of  his  doings  as  such  Assignee,  and  of 

the  position  of  the  estate,  and  at  any  similar  intervals 

shall  prepare  dividends  of  the  estate  of  the  insolvent. 

The  time  for  preparing  accounts  and  statements  and  declaring  dividends 
is  here  shortened  from  two  months  to  one ;  and  the  intervals  for  dividends 
thereafter  from  six  to  three  months. 


What  claims      ^G.  All  dcbts  duo  and  payable  by  the  insolvent  at 


8liall  ruuk 


«>n  the         the  time  of  the  execution  of  a  deed  of  assiirnment,  or 

tiKtate. 

at  the  time  of  the  issue  of  a  writ  of  attachment  under 
this  Act,  and  all  debts  due  but  not  then  actually  paya- 
ble, subject  to  rebate  of  interest,  shall  have  the  right 
to  rank  upon  the  estate  of  the  insolvent ;  and  any  per- 
son then  being,  as  surety  or  otherwise,  liable  for  any 
debt  of  the  insolvent,  who  subsequently  pays  such 
debtj  shall  thereafter  stanj  in  the  place  of  the  original 
creditor,  if  such  creditor  has  proved  his  claim  on  such 
debt ;  or  if  he  has  not  proved  shall  be  entitled  to  prove 
against  and  rank  upon  the  estate  for  such  debt,  to  the 
same  extent  and  with  the  same  effect  as  such  creditor 
might  have  done. 

Debts  incurred  after  the  execution  of  a  deed  of  assignment  are  not  prova- 
ble, and  therefore  the  insolvent  is  not  relieved  from  them  by  a  discharge 
under  thit^  act,  although  all  assets  acquired  up  to  the  time  of  the  discharge 
are  vested  in  the  assignee  (See  ante^  sees.  29  and  10). 

The  only  reasonable  mode  of  arriving  at  the  rebate  of  interest  is  to  adopt 
the  data  of  the  deed  of  assignment,  or  of  the  appointment  of  the  oflScial 
assignee,  as  the  period  from  which  it  is  to  be  calculated  (Abbott,  p.  40). 
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^7-  If  any  creditor  of  tlie  insolvent  claims  upon  a  case  of 

"^  ^   _  ^     '■  contingent 

contract  dependent  upon  a  condition  or  contingency,  ^ih'TJ"""" 
which  does  not  happen  previous  to  the  declaration  of 
the  first  dividend,  a  dividend  shall  be  reserved  upon 
the  amount  of  such  conditional  or  contingent  claim 
until  the  condition  or  contingency  is  determined  ;  but 
if  it  be  made  to  appear  to  the  Judge  that  such  reserve 
will  probably  retain  the  estate  open  for  an  undue  length 
of  time,  he  may,  unless  an  estimate  of  the  value  thereof 
be  agreed  to  between  the  claimant  and  the  Assignee, 
order  the  Assignee  to  make  an  award  upon  the  value 
of  such  contingent  or  conditional  claim,  and  thereupon 
the  Assignee  shall  make  an  award  after  the  same 
investigation,  and  in  the  same  manner  and  subject  to 
a  similar  appeal,  as  is  hereinafter  provided  for  the 
making  of  awards  upon  disputed  claiins  and  dividends, 
and  for  appeals  fi'om  such  awards ;  and  in  every  such 
case  the  value  so  established  or  agreed  to  shall  be 
ranked  upon  as  a  debt  payable  absolutely. 

A  claim  upon  a  guarantee,  for  a  sum  certain  when  due,  is  provable  as  a 
debt,  and  before  it  is  due  it  is  provable  as  a  debt  due  upon  a  continKency 
{Re  Willis,  19  L.  J.  30  Ex.). 

Liability  to  calls  upon  shares  is  not  provable  as  a  debt  due  upon  a  con- 
tingency {South  Staffoi'dshire  Eailnoay  Company  v.  Burnside,  5  Exch. 
Rep.  129). 

Contingent  debts  where  the  liability  is  remote  are  not  provable  {Ex  p. 
Davis,  Mont.  J 21). 

A.,  in  consideration  of  the  payment  to  him  of  a  sum  of  money  by  the 
vendors  of  goods,  guaranteed  the  payment  of  the  purchase  money  by  the 
purchasers  according  to  the  terms  of  the  contract,  viz.  :  by  the  due  honour 
of  a  bill  of  exchange  accepted  by  the  purchasers.  The  bill  did  not  fall  due 
until  after  the  bankruptcy  of  the  guarantor,  and  upon  its  being  dishonoured 
the  vendors  were  held  entitled  to  prove  {Ex  parte  Broolc,  G  D.  M.  &  G.  771 : 
V.  c,  D.  M.  &  G.,  B.  A.  551). 

A  guarantee  in  writing  may  be  withdrawn  at  any  time  without  the  consent 
of  the  party  guaranteed,  provided  the  guarantee  has  not  been  acted  upon 
{Offord  v.  Danes,  6  L.  T.  Rep.,  N.  S.,  579,  C.  B.). 

58.  In  the  preparation  of  the  dividend  sheet  due  ^("fi/,"^^ 
regard  shall  be  had  to  the  rank  and  privilege  of  every  creaitors : 

o  I.  tr)  J    I'rdviao  as 

creditor,  which  rank  and  privilege,  upon  whatever  they  f,"i';,'j^f!'*"^ 
may  legally  be  founded,  shall  not  be  disturbed,  by  the  s'^'=^"y- 
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provisions  of  this  Act ;  but  no  dividend  shall  be  allot- 
ted or  paid  to  any  creditor  holding  security  from  the 
estate  of  the  insolvent  for  his  claim,  until  the  amount 
for  which  lie  shall  rank  as  a  creditor  on  the  estate  as  to 
dividends  therefrom,  sliall  be  established  as  hereinafter 
provided  ;  and  such  amount  shall  be  the  amount  which 
he  shall  be  held  to  represent  in  voting  at  meetings  of 
creditors,  and  in  computing  the  proportion  of  creditors, 
whenever  under  this  Act  such  proportion  is  required 
to  be  ascertained. 

As  the  law  stood,  although  the  dividend  could  not  be  paid  over  to  the 
creditor  holding  security,  it  might  have  been  reserved  for  him.  Now  the 
dividend  can  be  neither  "allotted"  nor  paid  to  the  secured  creditor  until  he 
has  taken  the  steps  provided  below  (sees.  60  and  61)  to  establish  the  amount 
ot  his  claim. 

The  right  of  the  secured  creditors  to  vote,  or  sign  a  deed  of  composition 
and  discharge,  is  regulated  by  this  section.  Mr.  Abbott  remarks  (p.  41), 
"  '"■>  _  really  places  the  creditor's  vote  upon  a  proper  footing.  For  if  a  credi- 
t.  'lid  vote  upon  the  nominal  amount  of  his  claim  without  reference  to 
his  security,  the  hypothecary  creditor  would  often  control  the  management 
of  the  personal  property,  without  being  interested  in  it  to  any  considerable 
extent." 

Seizure  iu         59.  ]S'o  licu  or  privilege  upon  either  the  personal 

execution  x  o  ±  x 

after  ap-      or  real  estate  of  the  Insolvent  shall  be  created  for  the 

jimntnient 

?tV\^tt!retr  ■  ^i^o^^'it  of  any  judgment  debt,  or  of  the  interest  thereon, 
by  the  issue  or  delivery  to  the  Sheriff  of  any  writ  of 
execution,  or  by  levying  upon  or  seizing  under  such 
writ,  the  effects  or  estate  of  the  Insolvent,  if  before  the 
payment  over  to  the  plaintiff  of  the  moneys  actually 
levied  under  such  writ,  the  estate  of  the  debtor  shall 
have  been  assigned  to  an  interim  Assignee,  or  shall 
have  been  placed  in  compulsory  liquidation  under  this 
Act ;  but  this  provision  shall  not  affect  any  lien  or 
privilege  acquired  before  the  passing  of  this  Act  or  any 
privilege  for  costs  which  the  plaintiff  possesses  under 
the  law  of  the  Province  in  which  such  writ  shall  have 
issued  by  reason  of  such  issue,  delivery,  levy  or  seizure. 

This  varies  sec.  13  of  the  amending  Act  of  1865.     Under  that  enactment 
no  lien  by  a  writ  of  execution  could  be  created  unless  the  wilt  had  issued 


OF  DIVIDENDS.  85 

and  been  delivered  to  the  sheriff  at  least  thirty  days  before  the  execution  of 
a  deed  of  assignment  or  the  issue  of  a  writ  of  attachment.  Now  the  dates 
of  proceedings  are  unimportant  so  long  as  the  moneys  actually  levied  under 
the  writ  are  not  paid  over  to  the  execution  creditor. 

It  has  been  hold  that  nothing  in  sec.  13,  amending  Act  of  1805,  interfered 
with  the  goods  sold  under  an  execution  remaining  the  property  of  the  piu'- 
chasers,  although  the  writ  of  attachment  might  have  issued  immediately 
after  the  sale.  That  section,  like  this  one,  only  went  to  divest  the  lien  or 
privilege  created  by  seizure  by  the  sheriff.  An  execution  was  placed  in  the 
sheriff's  hands  on  the  15th  March,  1806,  and  on  the  2Cth  of  the  same 
month  a  sale  of  the  goods  thereunder  commenced  at  10  a.  m.,  and  Wfis  com- 
pleted at  11  A.M.  At  the  latter  hour  of  this  subsequent  day  a  writ  of 
attachment  was  placed  in  the  sheriff's  hands  against  the  defendant.  It  was 
hold  that  the  attachment  was  not  entitled  to  prevail  over  the  execution 
(W/ajte  v.  Treadwell,  17  C.  P.  U.  C.  488).  This  case  docs  not  interfere 
with  the  decision  in  Converse  v.  Michie,  10  C.  P.  U.  C.  107,  where  the  goods 
were  still  the  property  of  the  debtor  wdien  the  two  writs  were  given  to  the 
sheriff  by  the  execution  and  the  attachment  creditors  ;  while  in  Whyto  v. 
2readwell  the  property  was  entirely  gone  and  formed  no  part  of  the  estate 
of  the  debtor  when  the  attachment  issued.  It  would  therefore  seem  clear 
that  a  purchaser  at  sheriff's  sale  is  amply  protected,  because  it  is  the  proceeds 
of  the  sale,  unless  actually  paid  over  to  the  execution  creditor,  that  will'feo 
to  the  estate,  and  not  the  goods  when  sold. 

A  stay  of  proceedings  given  to  a  sheriff  on  a  writ  of  execution  in  his  hands 
by  the  attorney  for  the  execution  creditor  is  equivalent  to  a  withdrawal  of 
the  writ;  and  an  execution  cannot  be  said  to  be  in  the  sheriff's  hands  to  be 
executed  until  the  stay  is  removed  and  the  sheriff  ordered  to  proceed  ;  and 
it  was  held  under  the  Act  of  1865  that  if  an  assignment  was  made  within 
thirty  days  from  the  removal  of  the  stay  of  proceedings  the  judgment  credi- 
tor lost  any  privilege  by  the  operation  of  the  13th  section,  except  the  costs 
of  suit  which  might  be  proved  as  a  privileged  claim  before  the  assignee  {Re 
Fair  and  Buist,  2  L.  J.  U.  C.  (N.S.)  2lQ).f</Z;i^a^v,2l'C^-2-^,(M/i^f^,  ^*/./^^/^.  5/. 

GO.  If  a  creditor  holds  security  from  the  Insolvent,  as  to  creiii- 

,  .  ,  .  ,  "  tors  lioMiiig 

or  from  his  estate,  or  if  there  be  more  tlian  one  Insol-  sccmity  lor 

'  ^         tlit'ir  clainis. 

vent  liable  as  partners,  and  the  creditor  holds  security  Th.ir ngut 
from,  or  the  liability  of  one  of  them,  as  security  for  a 
debt  of  the  tirm,  he  shall  specify  the  nature  and 
amount  of  such  security  or  liability  in  his  claim,  and 
shall  therein  on  his  oath  put  a  specified  value  thereon; 
and  the  assignee,  under  the  authority  of  the  creditors, 
may  either  consent  to  the  right  to  rank  for  such  liabi- 
lity, or  to  the  retention  of  the  property  or  effects  con- 
stituting such  security  or  on  ■which  it  attaches,  by  the 
creditor,  at  such  specified  value,  or  he  may  require 
from  such  creditor  an  assiornment  of  such  liability,  or 
an  assignment  and  delivery  of  such  security,  proi)erty 
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or  effects,  at  an  advance  of  ten  per  centum  npon  such 
specified  value,  to  be  paid  by  liirn  out  of  the  estate  so 
soon  as  lie  has  realized  such  security,  in  which  he  shall 
be  bound  to  the  exercise  of  ordinary  diligence ;  and  in 
either  of  such  cases  the  difference  between  the  value  at 
which  the  liability  or  security  is  retained  or  assumed, 
and  the  amount  of  the  claim  of  such  creditor,  shall  be 
the  amount  for  which  he  shall  rank  and  vote  as  afore- 
said ;  and  if  a  creditor  holds  a  claim  based  upon 
negotiable  instruments  upon  which  the  Insolvent  is 
only  indirectly  or  secondarily  liable,  and  whi(^h  is  not 
mature  or  exigible,  such  creditor  shall  be  considered  to 
hold  security  within  the  meaning  of  this  section,  and 
shall  put  a  value  on  the  liability  of  the  party  primarily 
«  liable  thereon  as  being  his  security  for  the  payment 

thereof;  but  after  the  raalurity  of  such  liability  and 
its  non-payment  he  shall  be  entitled  to  amend  his 
claim  and  treat  such  liability  as  unsecured. 

This  is  sec.  5,  sub-sec.  5,  Act  of  18G4,  with  additions.  The  provision  as 
to  negotiable  instruments  is  new  ;  and  it  would  seem  that  non-payment  of  a 
note  at  maturity  by  the  maker,  enables  the  holder  to  rank  for  the  full 
amount  of  the  note  against  the  estate  of  an  insolvent  endorser  without 
putting  a  value  on  the  liability  of  the  maker,  or  taking  proceedings  against 
him. 

If  a  creditor  prove  a  debt,  in  ignorance  that  he  has  a  lien  in  respect  of  it, 
he  will  not  be  allowed,  upon  discovering  his  mistake,  to  set  up  his  lien  and 
reduce  his  proof  accordingly  {Ex  parte  Spottiswood,  Fonbl.  Rep.  20).  Where 
a  mortgagor  becomes  bankrupt  the  mortgagee  is  not  obliged  to  file  a  claim, 
but  is  at  liberty,  instead,  to  exercise  the  power  of  sale  contained  in  his 
mortgage.  In  the  Court  of  Chancery  an  injunction  to  restrain  such  a  sale 
was  refused  [Gordon  v,  Eoss,  I  L.  J.  U.  C.  (iN.S.)  106). 


shipping. 


If  the  01.  Cut  if  the  security  consists  of  a  mortf]jaa-e  ui)on 

Sfcuritv  is  *  *" 

on  icu'ty  or  real  estate,  or  upon  ships  or  shipping,  the  ])roperty 
mortgaged  shall  only  be  assigned  and  delivered  to  tlie 
creditor,  subject  to  all  previous  mortgages,  hypothecs 
and  liens  thereon,  holding  rank  and  priori (y  belbie  Iiis 
claim,  and  upon  his  assuming  and  binding  himself  to 
pay  all  such  previous  mortgages,  hypothecs  and  liens, 
and  upon  ]iis  securing  such  previous  charges  upon  the 
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property  mortgaged,  in  the  same  manner  and  to  the 
same  extent  as  tlie  same  were  previonsly  secured 
thereon  ;  and  thereafter  tlie  liolders  of  such  previous 
mortgages,  hypothecs  and  liens  shall  have  no  further 
recourse  or  claim  upon  the  estate  of  the  Insolvent ; 
and  if  there  be  mortgages,  liypothecs,  or  liens  thereon 
subsequent  to  those  of  such  creditor,  he  shall  only 
obtain  the  property  by  consent  of  the  subsequently 
secured  creditors ;  or  upon  their  fyling  their  claims 
specifying  their  security  thereon  as  of  no  value,  or 
upon  paying  them  the  value  by  them  placed  thereon  ; 
or  upon  giving  security  to  the  assignee  that  the  estate 
shall  not  be  troubled  by  reason  thereof. 

The  provisions  in  this  section  as  to  subsequent  mortgages,  &c.,  are  new ; 
otherwise  it  follows  section  19,  Act  of  1805. 

» 

63.  Upon  a  secured  claim  being  filed,  with  a  valua-  Proo<eciing8 
tion  of  the  security,  it  shall  be  the  duty  of  the  Assignee  of  iiHecurud 
to  procure  the  authority  of  the  inspectors  or  of  the 
creditors  at  their  first  meeting  thereafter,  to  consent  to 
the  retention  of  the  security  by  tlic  creditor,  or  to  re- 
quire from  him  an  assignment  and  delivery  thereof; 
and  if  any  meeting  of  inspectors  or  of  creditors  takes 
place  without  deciding  upon  the  course  to  be  adopted 
in  respect  of  such  security  the  Assignee  shall  act  in 
the  premises  according  to  his  discretion  and  without 
delay. 

This  section  gives  some  of  the  duties  and  powers  of  the  new  office  of 
inspector. 

. J 

63.  The  amount  due  to  a  creditor  upon  each  sepa-  Rank  of 

r>  -I  '       1    •  1  •  PI  •  •       si'vt  nil 

rate  item  ot  his  claim  at  the  time  oi  the  execution  ot  a  items  ..fa 

Tin.  ,«        1  •  /•  •  /•  1  I'lL'ditlir'S 

deed  ot  assignment,  or  ot  the  issue  ot  a  writ  ot  attach-  ciuim. 
ment,  as  the  case  may  bo,  and  which  shall  remain  due 
at  the  time  of  proving  such  claim,  shall  form  jiart  of 
the  amount  for  which  he  shall  rank  upon  the  estate 
of  the  insolvent,  until  such  item  of  claim  be  paid  in 


88  INSOLVENT  ACT  OF  1869: 

full,  except  in  cases  of  deduction  of  tlio  proceeds  or  of 
the  value  of  security,  as  hereinbefore  provided ;  but 
no  claim  or  part  of  a  claim  shall  be  permitted  to  be 
ranked  upon  more  than  once,  whether  the  claim  so  to 
rank  be  made  by  the  same  person  or  by  different  per- 
oathof        sons;  and  the  Assignee  may  at  any  time  require  from 

erudite  ir  may  "  •'  •'  •'• 

be  requirtd.  any  Creditor  a  supplementary  oath  declaring  what 
amount,  if  any,  such  creditor  has  received  in  payment 
of  any  item  of  the  debt  upon  which  his  claim  is  found- 
ed, subsequent  to  the  making  of  such  claim,  together 
with  the  particulars  of  such  payment ;  and  if  any 
creditor  refuses  to  produce  or  niake  such  oath  before 
the  Assignee  within  a  reasonable  time  after  he  has 
been  required  so  to  do,  he  shall  not  be  collocated  in  the 
^       dividend  sheet. 

Insolvent         64.  If  tlic  iusolvcut  owcs  dcbts  both  individually 

owing  debts  i  jy  ^  i  •  i 

asnii'mbera  auQ  as  a  member  or  a  co-partnership,  or  as  a  member 
nershii..  of  two  different  co-partnerships,  the  claims  against 
him  shall  rank  first  upon  the  estate  by  which  the 
debts  they  represent  were  contracted,  and  shall  only 
rank  upon  the  other  after  all  the  creditors  of  that 
other  have  been  paid  in  full. 

When  a  firm,  or  when  two  or  more  partners  of  a  firm,  are  jointly  placed 
in  insolvency,  all  the  joint  property  of  the  bankrupts,  as  well  as  all  the 
separate  property  of  each  of  them,  vests  in  the  assignee  { Graham  v.  Mul- 
caster,  4  Bing.,  115).  One  of  two  partners,  a  few  days  before  a  writ  of 
attachment  against  both,  under  the  Insolvent  Act  of  1804,  had  issued, 
assigned  his  estate  for  the  benefit  of  his  creditors  ;  and  it  was  held  that  this 
assignment  was  void  as  against  the  joint  assignees  ( Wilson  v.  Stevenson, 
12  Grant,  239). 

Where  each  of  the  members  of  a  firm  is  separately  adjudged  bankrupt, 
the  assigndfes  of  them  all  cannot  recover  in  one  action  debts  due  to  the  firm, 
and  also  debts  due  to  the  partners  separately.  The  assignees  of  each 
partner  must  sue  alone  for  the  recovery  of  debts  due  to  him  only  [Ilancoch 
V.  Hayicood,  3  T.  R.  433). 

In  a  firm  of  two  partners,  where  one  partner  dies,  and  the  other  becomes 
bankrupt,  the  assignees  of  the  latter  are  entitled  to  institute  a  suit  in  behalf 
of  themselves  and  all  the  other  creditors  of  the  deceased  against  his  executors, 
for  the  administration  of  his  estate,  and  payment  of  what  may  be  due  there- 
from to  his  surviving  partner  [Addis  v.  Knight,  2  W.  R.  119).  In  such 
cases  the  assignees  do  not  become  co-partners  with  the  solvent  partner.- 
Like  purchasers  from  the  sheriff  under  an  execution  against  one  partner,  the 
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assignees  and  the  solvent  partner  become  tenants  in  common  of  the  real  and 
ersonal  property  belonging  to  the  firm  {Fox  v.  Ilanhury,  2  Cowp.  448.) 

The  assignees  of  a  bankrupt  partner  are  entitled  to  an  account  not  only 
of  the  assets  as  they  stood  at  the  time  of  the  dissolution  of  the  firm,  but 
also  of  the  profits  subsequently  made  by  the  employment  of  the  bankrupt's 
capital  in  the  partnership  business  (CrawsJiaij  v.  Collins,  15  Ves.  218; 
Smith  V.  DeSilva,  Cowp.  469).  Unless  there  bo  some  misconduct  on  the 
part  of  the  solvent  partners,  or  uiiless  the  solvent  partners  are  doad  or 
abroad,  the  assignees  have  no  right  to  interfere  in  the  management  or  wind- 
ing up  of  the  partnership  business.  If  they  do  interfere  a  court  of  equity 
will  restrain  them  by  injunction  at  the  suit  of  the  solvent  partners  {Allan 
V.  Killee,  4  Madd.  4G4).  Nor  can  the  assignees  compel  the  solvent  partner 
to  deliver  up  the  books  of  the  partnership  {Ex 2^firte  Finchy  1  D.  &,  C.  274). 
However,  in  the  case  of  solicitors  this  rule  has  been  questioned,  because  the 
clients  have  a  voice  in  the  control  of  the  papers  {Davidson  v.  Kapici\  1  Sim. 
297).  The  solvent  partners  can  always  be  summoned  before  the  Court  and 
be  compelled  to  produce  the  partnership  books,  and  to  answer  questions 
relative  to  the  dealings  of  the  firm  {Ex  farte  Trueman^  1  1).  &  C.  464 ;  Ex. 
p.  Levett,  1  G.  &  J.  185). 

And  see  Ex  parte  Maude,  In  re  Braginton,  2  L.  R.  Chy.  550  ;  Ex  jiarte 
Came,  In  re  Whitford,  3  L.  R.  Chy.  463. 

65.  TJie  creditors, 'or  tlic  same  proportion  of  tliein  Allowance 

'  ■■■       *  ,  .      to  insolvent, 

that  may  grant  a  discharge  to  the  debtor  under  this  i-ow  made, 
Act,  may  allot  to  the  insolvent,  by  way  of  allowance, 
any  sum  of  money,  or  any  propert}'-  they  may  think 
proper ;  and  the  allowance  so  made  shall  be  inserted 
in  the  dividend  sheet,  and  shall  be  subject  to  contesta- 
tion like  any  other  item  of  collocation  therein,  but  only 
on  the  ground  of  fraud  or  deceit  in  procuring  it,  or  of 
the  absence  of  consent  by  a  sufficient  ])roportion  of  the 
Creditors. 

The  proportion  of  creditors  required  to  grant  a  discharge  to  a  debtor  under 
this  act,  is  the  majority  in  number  of  those  of  the  creditors  of  the  insolvent 
who  are  respectively  creditors  for  sums  of  one  hundred  dollars  and  upwards, 
and  who  represent  at  least  three-fourths  in  value  of  the  liabilities  of  the 
insolvent  (see  below,  sec.  94). 

66.  No  costs  incurred  in  suits  against  the  insolvent  as  to  costs 

^  in  suits 

after  due  notice  of  an  assiernment,  or  of  the  issue  of  a  •ij.'a'nst  ^ 

°  '  _        _  Insolvent. 

writ  of  attachment  in  compulsory  liquidation  has  been 
given  according  to  the  provisions  of  this  Act,  shall 
rank  upon  the  estate  of  the  insolvent;  but  all  the 
taxable  costs  incurred  in  proceedings  against  him  up 
to  that  time  shall  be  added  to  the  demand,  for  the 
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recovery  of  wliicli  such  proceedings  were  Instituted ; 
and  shall  rank  ui)on  the  estate  as  if  they  formed  part 
of  the  original  debt. 

Privilege  of       07-  ClorlvS  and  other  persons  in  the  employ  of  the 

clerkH  &o.  i      i/ 

for  wages.'  insolvent  in  and  about  his  business  or  trade  shall  bo 
collocated  in  the  dividend  sheet  by  special  privilege 
for  an}'^  ai'rears  of  salary  or  wages  due  and  unpaid  to 
them  at  the  time  of  the  execution  of  a  deed  of  assign- 
ment or  of  the  issue  of  a  writ  of  attachment  under  this 
Act,  not  exceeding  four  months  of  such  arrears ;  but 
such  ])rivilegcd  amount  may  be  increased  by  order  of 
the  creditors. 

By  the  former  enactment  (sec.  5,  sub-sec.  10,  Act  of  18G4),  the  special 
privilege  only  applied  to  the  claim  for  three  months'  arrears  of  salary,  with- 
out the  suggestive  clause,  contained  in  this  section,  that  the  privileged 
amount  may  be  increased  by  order  of  the  creditors. 

A  similar  privilege  in  the  English  Acts  has  been  held  not  to  be  limited  to 
yearly  servants  only,  though  it  must  be  a  continued  an  ^  not  a  mere  weekly 
hiring  (Ex  parte  Oollyer,  2  Mon.  &  A.,  80).  The  misconduct  of  the  clerk 
may  deprive  him  of  the  benefit  of  this  provision  {Ex  parte  Ilampyon,  2  M. 
D.  &  D.  4G2).  Where  the  clerk  had  left  the  service  several  months  before 
the  bankruptcy,  but  the  leaving  was  not  voluntary,  he  was  held  to  be  within 
the  section  as  clerk  to  the  bankrupt  [Ex parte  Sanders,  2  Mon.  &  A.  684). 

Notice  of         68.  So  soon  as  a  dividend  sheet  is  prepared,  notice 

dividend  -» r\      i      n   i  •  i  •  i 

sheet,  and    thercoi  (romi  JVl)  shall  be  given  by  advertisement,  and 

payiueut.  ,  ^  .  ,        .    .  ,  . 

after  the  expiry  of  one  judicial  day  from  the  day  of  the 
last  publication  of  such  advertisement,  all  dividends 
which  have  not  been  objected  to  within  that  period 
shall  be  paid. 

For  the  manner  of  publishing  this  advertisement  see  below,  sec.  117. 

The  tendency  of  the  Act  to  abridge  periods  of  time  is  again  evident  in 
this  section  where  a  period  is  shortened  from  six  days  (sec.  5,  sub-sec.  11, 
Act  of  1864)  to  one  day. 

iDebts  of  69.  If  it  appears  to  the  assignee-on  his  examination 

for  which      of  the  books,  of  the  Insolvent,  or  otherwise,  that  the 
notiued.      Insolvent  has  creditors  who  have  not  taken  the  pro- 
ceedings requisite  to  entitle  them  to  be  collocated,  it 
shall  be  his  duty  to  reserve  dividends  for  such  credi- 
tors according  to  the  nature  of  the  claims,  and  to 
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notify  tliom  of  sucli  reserve,  which  notification  may 
be  by  letter  throii<;li  the  ])Ost,  addressed  to  such  credi- 
tors' residence  aa  nearly  as  the  same  can  be  ascertained 
by  the  Assignee;  and  if  such  creditors  do  not  file  their 
claims  and  apply  for  such  dividends  previous  to  the 
declaration  of  the  last  dividend  of  the  estate,  the  divi- 
dends reserved  for  them  shall  form  part  of  such  last 
dividend. 

This  should  not  be  construed  to  mean  thnt  if  the  creditor  does  not  demand 
his  dividend,  as  well  as  file  his  claim,  he  will  be  deprived  of  it ;  for  that 
would  place  this  class  of  creditors  in  a  different  position  from  all  others. 
But  the  filing  of  the  claim  should  be  held  to  be  an  application  for  a  dividend 
under  this  clause.  And  if  the  creditor  does  not  afterwards  claim  the  amount 
awarded  him,  the  rule  as  to  unclaimed  dividends  (sec.  75  below)  must  bo 
followed  (Abbott,  p.  44). 

70.  If  any  claim  be  obi'ected  to  at  any  time,  or  if  claims 
any  dividend  bo  obiccted  to  within  the  said  period  of  t->,  imw 
one  day,  and  any  dispute  arises  between  the  creditors 
of  the  Insolvent,  or  between  him  and  any  creditor,  as 
to  the  amount  of  the  claim  of  any  creditor,  or  as  to 
the  ranking  or  privilege  of  the  claim  of  any  creditor 
upon  such  dividend  sheet,  the  Asbignee  shall  proceed 
thereon  as  hereiiuifter  provided,  shall  hear  and  examine 
the  parties  and  tlicir  witnesses  under  oath  (which  oath 
the  Assignee  is  hereby  empowered  to  administer),  shall 
take  clear  notes  in  writing  of  the  parol  evidence  ad- 
duced before  him,  shall  examine  and  verify  the  state- 
ments submitted  to  him,  by  the  books  and  accounts  of 
the  Insolvent,  and  by  such  evidence,  vouchers  and 
statements  as  may  be  furnished  to  him,  and  shall  make 
an  award  in  the  premises,  and  as  to  the  costs  of  such 
contestation,  which  award  shall  be  deposited  in  the 
Court,  and  shall  be  final,  unless  appealed  from  within 
three  days  from  the  date  of  its  communication  to  the 
parties  to  the  dispute. 

The  County  Court  Judge  has  no  power  to  adjudicate  upon  a  claim  until 
it  has  been  decided  upon  by  the  assignee ;  and  then  by  way  of  appf^al  (In 
re  Gleffhom,  2  L.  J.  U.  C.  (N.  S.)  133). 
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The  assignee  ia  empowered  to  hear  and  examine  the  parties  and  their 
witnesses  under  oath,  and  he  should  do  so  in  the  manner  usual  in  litigation, 
observing  the  ordinary  and  reasonable  rules  as  to  evidence,  of  which  the 
following  may  be  stated  as  of  the  highest  practical  importance,  and  as 
requiring  to  be  referred  to,  oftenest  in  ordinary  cases  : 

1.  That  the  burden  of  proof  shall  bo  upon  him  who  aflSrms  a  proposition 
of  fact,  rather  than  upon  him  who  denies  it ; 

2.  That  the  party  upon  whom  is  the  burthen  of  proof,  shall  begin  ; 

3.  That  the  party  who  begins  shall  have  the  right  to  adduce  evidence  in 
rebuttal ;  but  that  such  evidence  shall  only  be  such  as  tends  to  destroy  the 
case  of  his  opponent,  and  not  such  as  tends  directly  to  sustain  his  own ; 

4.  That  the  party  who  holds  the  negative  cannot  usually  adduce  evidence 
in  reply  to  his  adversary  s  evidence  in  rebuttal ; 

6.  That  if  the  parties  are  examined  they  cannot  make  evidence  for  them- 
selves ;  but  that  their  answers  cannot  be  divided ; 

6.  That  the  best  evidence  of  which  the  case  is  susceptible  should  be 
adduced,  and  that  secondary  evidence  should  not  be  received  until  proof  is 
made  that  the  best  evidence  cannot  be  obtained  ; 

7.  That  on  the  examination  of  a  witness  in  chief,  leading  questions  are  not 
usually  permissible :  but  may  be  put  on  cross-examination.  This  rule  how- 
ever may  be  reversed  if  the  witness  is  plainly  hostile  to  the  party  who  pro- 
duces him,  and  favorable  to  his  opponent 

It  would  be  obviously  impossible  here,  to  enter  into  a  detailed  discussion 
of  the  law  of  evidence,  but  enough  has  been  said  to  indicate  the  order  in 
which  the  proceedings  should  be  carried  on  before  the  assignee.  If  the 
dispute  be  conducted  by  counsel,  the  assignee  will  be  called  upon  to  decide 
questions  as  to  the  admissibility  of  evidence,  and  as  to  the  propriety  of  ques- 
tions put  to  witnesses,  which  might  raise  doubts  even  in  the  mindof  a  Judge 
accustomed  to  deal  with  thera.  In  such  cases,  if  the  objection  be  to  the 
admissibility  of  evidence,  it  would  be  better  for  the  assignee  to  admit  it, 
entering  the  objection  to  its  admission.  If  it  be  to  the  propriety  of  a  ques- 
tion, it  is  better  to  permit  it  to  be  put,  if  the  assignee  has  any  doubt,  enter- 
ing the  objection ;  and  if  it  be  an  objection  to  the  form  of  the  question,  it  is 
always  safe  to  insist  that  the  question  shall  be  so  framed  as  to  leave  the  facts 
to  be  related  by  the  witness,  and  not  put  into  his  mouth  by  the  questioner. 
And  the  assignee  should  always  recollect  that  it  is  easy  afterwards  to  disre- 
gard testimony  improperly  admitted;  but  that  the  exclusion  of  that  which 
ought  to  have  been  let  in,  is  not  susceptible  of  so  simple  a  remedy  (Abbott, 
p.  45). 

Notice  to  be  7I.  The  Assigiiee  shall  not  receive  or  notice  any 
objections,  objcction  to  auv  claim,  dividend  or  collocation,  unless 
made. '  sucli  objcction  sliall  be  filed  before  him  in  writing, 
stating  distinctly  the  grounds  of  such  objection,  to- 
gether with  evidence  of  the  previous  service  of  a  copy 
thereof  on  a  claimant;  and  the  claimant  shall  have 
three  days  thereafter  to  answer  the  same,  which  time, 
however,  may  be  enlarged  by  the  Assignee,  with  a  like 
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delay  to  the  contestant  to  reply ;  and  upon  the  com- 
pletion of  an  issue  upon  such  objection  the  Assignee 
shall  fix  a  day  for  proceeding  to  take  evidence  thereon, 
and  shall  thereafter  proceed  therewith  from  day  to  day, 
unless  he  shall  otherwise  order,  until  the  making  of  his 
award  in  the  premises. 
See  note  to  section  70,  above. 

73.  It  shall  be  the  duty  of  the  inspectors  and  of  the  inspectors 
Assignee  under  their  direction  to  examine  tlie  claims  contestation 

,      ,  ,  ot  claims. 

filed  before  tlie  Assignee,  and  to  obtain  information  as 
to  their  correctness,  and  when  they  consider  it  exp'e- 
dient  that  any  claim,  dividend  or  collocation  be  con- 
tested, they  may  order  the  contestation  thereof  at  the 
expense  of  the  estate ;  and  such  contestation  may  be 
made  in  their  names  or  in  the  names  of  any  creditor 
consenting  thereto. 

The  two  preceding  sections  are  new.  The  creditors  may  still,  as  well  as 
the  inspectors,  authorize  the  costs  of  the  contestation  of  any  claim  or  divi- 
dend to  be  paid  out  of  the  estate  (see  below,  sec.  73). 

■  73-  The  award  of  the  assignee  as  to  costs  may  be  ^»  to  costs 

,  ,  ,  i  •  •       - 1  awarded  by 

made  executory  by  execution  m  the  same  manner  as  Assignee. 
an  ordinary  judgment  of  the  Court,  by  means  of  an 
order  of  the  Judge,  obtained  upon  the  application  of 
the  party  to  whom  costs  are  awarded,  made  after 
notice  to  the  opposite  party;  and  the  creditors  may 
by  resolution  authorize  and  direct  the  costs  of  the  '  / 
contestation  of  any  claim  or  any  dividend  to  be  paid 
out  of  the  estate,  and  may  make  such  order  either 
before,  pending  or  after  any  such  contestation. 

74.  If,  at  the  time  of  the  issue  of  a  Writ  of  Attach-  if  there  be 
ment,  or  tlie  execution  of  a  Deed  of  Assignment,  any  unX  ^ 
immoveable  property  or  real  estate  of  the  Insolvent  commcnce- 
be  under  seizure,  or  in  process  of  sale,  under  any  writ  ceedmgs. 
of  execution  or  other  order  of  any  competent  Court, 

such  sale  shall  bo  proceeded  with  by  the  officer  cliarged 
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with  the  same,  unless  stayed  by  order  of  tlie  Judge 
,  '  upon  application  by  the  guardian,  interim  Assignee 
>  or  Assignee,  upon  speoiul  cause  shewn,  and  after  notice 
to  the  plaintiff*;  reserving  to  the  party  prosecuting  the 
sale  his  privileged  claim  on  the  proceeds  of  any  subse- 
quent sale,  for  such  costs  as  he  would  have  been  enti- 
tled to  be  paid  by  privilege  out  of  the  proceeds  of  the 
sale  of  such  property,  if  made  under  such  writ  or  order; 
but  if  such  sale  be  proceeded  with,  the  moneys  levied 
therefrom  shall  be  paid  over  to  the  Assignee  for  dis- 
tribution, according  to  the  rank  and  priority  of  the 
claimants  tliereon,  and  the  officer  charged  with  the 
execution  shall  make  his  return  of  such  moneys  to  the 
Assignee  and  pay  them  over  to  him,  and  his  return  to 
the  Court  from  which  the  writ  issued,  declaring  that 
-  he  has  done  so,  shall  be  a  valid  and  sufficient  return 
upon  such  writ  in  so  far  as  regards  the  moneys  so 
paid  over. 

M,  under  a  fi.  fa.  at  his  own  suit  against  D,  which  was  the  first  in  the 
sheriff's  hands,  purchased  certain  lands  in  September,  1807.  D.  had  in 
April  previous  made  a  voluntary  assignment  under  the  Insolvent  Act  of 
1864,  to  an  official  assignee,  who  claimed  the  proceeds  of  the  sale  under  a 
section  of  the  amending  Act  similar  to  this.  M.  claimed  a  conveyance  from  the 
sheriff,  crediting  the  purchase  money  on  his  judgment.  The  court,  under 
these  circumstances,  discharged  with  costs  an  application  by  M.  for  a  manda- 
mus to  compel  tb-^  sheriff  to  convey,  to  which  the  assignee  was  no  party 
{In  re  Mqffatt  ana  the  Sheriff  of  the  County  of  YorJc,  27  Q.  B.  U.  0.  53). 

A  plea  to  a  declaration  on  a  promissory  note,  on  equitable  grounds,  in  bar 
to  the  further  maintenance  of  the  action,  averring  the  pendency  of  proceed- 
ings commenced  by  plaintiff  against  defendant  under  the  Insolvent  Act  of 
1864,  for  the  same  cause  of  action  subsequently  to  the  declaration  in  the 
cause,  was  held  a  bad  plea  on  demurrer  {Baldwin,  v.  Peterman^  16  0.  P. 
U.  C.  310).       ,,.  ..,    .  .,      -  ,  ,     ..  •,,.        ,  ,   ,,.,,,,,  _    ^     ,,     ...    .      ,.,^, 

Dividends  7S-  All  dividcuds  remaining  unclaimed  at  the  time 
how  dealt'  of  the  discharge  of  the  Assignee  shall  be  left  in  the 
bank  where  they  are  deposited,  for  three  years,  and  if 
still  unclaimed,  shall  then  be  paid  over  by  such  bank 
with  the  interest  accrued  thereon,  to  the  Government 
of  Canada,  and  if  afterwards  duly  claimed  shall  be 
paid  over  to  the  persons  entitled  thereto,  with  interest 
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at  the  rate  of  four  per  centum  per  annum  from  the 
time  of  the  reception  thereof  by  tlie  Government. 

By  this  section  the  Government  is  charged  with  four,  instead  of  three  piir 
cent,  as  formerly,  on  unclaimed  dividends. 

76,  If  any  balance  remains  of  the  estate  of  the  Balance 
Insolvent,  or  of  the  proceeds  thereof,  after  the  pay-  insolvent. 
ment  in  full  of  all  debts  due  by  the  Insolvent,  such 
balance  shall  be  paid  over  to  the  Insolvent  upon  his 
petition  to  that  effect,  duly  notified  to  the  creditors 

by  advertisement  and  granted  by  tlie  Judge. 

Where  the  estate  of  the  bankrupt  is  sufficient  to  pay  twenty  shillings  in 
the  pound,  and  a  surplus  still  remains,  interest  should  be  allowed  on  all 
debts  proved  before  the  assignee,  where  the  debt  by  express  contract,  or 
statutory  enactment  bears  interest,  or  where  a  contract  to  pay  it  is  to  be 
implied,  before  the  surplus  is  handed  over  to  the  bankrupt  {lie  Langstaffe, 
2  Grant,  165). 

OF  LEASES. 

77.  If  the  Insolvent  holds  under  a  lease,  property  J^^ase  more 

,         .  1  ,  1  T  I       i         J    valuable 

havino:  a  value  above  and  beyond  the  amount  of  any  timu  tiie 

»  --. .-  -'I  ^  •'    rent  to  be 

rentpayable  under  such  lease,  the  Assignee  shall  make  ^oid:  .;nd 

• — "^    "^  — ■ —  '  ....  subjectl 

a  report  thereon  to  the  Judge,  containing  his  estimate  what  con- 
of  the  value  of  the  estate  of  the  leased  property  in 
excess  of  the  rent ;  and  thereupon  the  Judge  may  order 
the  rights  of  the  Insolvent  in  such  leased  premises  to 
be  sold,  after  such  notice  of  such  sale  as  he  shall  see  fit 
to  order ;  and  at  the  time  and  place  appointed  such 
lease  shall  be  sold,  upon  such  conditions,  as  to  the 
giving  of  security  to  the  lessor,  as  the  Judge  may 
order ;  and  such  sale  shall  be  bo  made  subject  to  the 
payment  of  the  rent  and  to  all  the  covenants  and  con- 
ditions contained  in  the  lease,  and  all  such  covenants 
and  conditions  shall  be  binding  upon  the  lessor  and 
upon  the  purchaser,  as  if  the  purchaser  had  been  him- 
self lessee  and  a  party  with  the  lessor  to  the  lease. 

A  covenant  on  the  part  of  a  lessee  not  to  assign,  &c.,  will  not  extend  to  an 
assignment  by  act  of  law.  So  that  if  the  lessee  become  bankrupt,  and  the 
term  pass  to  the  assignees,  it  is  not  an  assignment  within  the  meaning  of  a 
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covenant  not  to  assign  {Goring  v.  Warner,  7  Vin.  Abr.  85,  pi.  9) ;  and  his 
assignee  may  afterwards  assign  it  without  license  (.Doe  v.  Smith,  5  Taunt. 
795  ;  Doe  v.  Beavan,  8  M.  &  S.  353). 

Other  casea       ^S-  If  the  InsolvGiit  holds  undcr  a  lease  extending 

of  lease,  ,  i  •  r» 

how  dealt     bevond  the  year  current  under  its  terms  at  the  time  oi 

with 

his  insolvency,  property  which  is  not  subject  to  the 
provisions  of  the  last  preceding  section,  or  respecting 
which  the  Judge  does  not  make  an  order  of  sale,  as 
therein  provided,  or  which  is  not  sold  under  such  order, 
the  creditors  shall  decijde  at  any  meeting  which  may 
be  held  more  than  one  month  before  the  termination 
of  the  yearly  term  of  the  lease  current  at  the  time  of 
such  meeting,  whether  the  property  so  leased  should 
be  retained  for  the  use  of  the  estate,  only^ip  to  the  end 
of  the  then  current  yearly  term,  or,  if  the  conditions 
of  the  lease  permit  of  further  extension,  also  up  to 
the  end  of  the  next  following  yearly  term  thereof,  and 
their  decision  shall  be  final. 

If  the  lessor  79.  Fi'om  aiid  after  the  time  fixed  for  the  retention 
^esforre-  of  the  Icascd  property  for  the  use  of  tho  estate,  the 
property  Icasc  sliall  bc  Cancelled  and  shall  from  thenceforth  be 
end  of  the  inoperative  and  null ;  and  so  soon  as  the  resolution  of 
^^^"  the  creditors  as  to  such  retention  has  been  passed,  such 

resolution  shall  be  notified  to  the  lessor,  and  if  he  con- 
tends that  he  will  sustain  any  damage  by  the  termina- 
tion of  the  lease  under  such  decision,  he  may  make  a 
claim  for  such  damage,  specifying  the  amount  thereof 
under  oath,  in  the  same  manner  as  in  ordinary  claims 
upon  the  estate,  and  the  Assignee  shall  proceed  fortli- 
»  with  to  make  an  award  upon  such  claim,  in  the  same 

manner,  and  after  similar  investigation  and  with  the 
same  right  of  appeal,  as  is  herein  provided  for  in  case 
-   ,       of  claims  or  dividends  objected  to. 

How  Buch        80.  In  making  such  claim,  and  in  any  award  there- 

ahau  be       upou,  the  mcasurc  of  damages  shall  be  the  difference 

between  the  value  of  the  premises  leased  when  the 
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lease  terminates  under  the  resolution  of  the  creditors. 


^? 


and  the  rent  which  the  Insolvent  had  agreed  by  the 
lease  to  pay  during  its  continuance ;  and  the  chance 
of  leasing  or  not  leasing  the  premises  again,  for  a  like 
rent,  shall  not  enter  into  the  computation  of  such 
damages;  and  if  damages  are  finally  awarded  to  the 
lessor  he  shall  rank  for  the  amount  upon  the  estate  as 
an  ordinary  creditor. 

81.  The  preferential  lien  of  tlie  landlord  for  rent  in  Preferential 
the  Provinces  of  Ontario,  New  Brunswick  or  Nova  lan'iiord 
Scotia  is  restricted  to  the  arrears  of  rent  due  during 

the  period  of  one  year  last  previous  to  the  execxition 
of  a  deed  of  assignment,  or  the  issue  of  a  AYrit  of 
Attachment  under  this  Act,  as  the  case  may  be,  and 
from  thence  so  long  as  the  Assignee  shall  retain  the 
premises  leaded. 

Tho  preferential  lien  of  the  landlord  in  Ontario  consisted  in  the  power  of 
distraining  upon  any  goods  of  the  insolvent,  so  long  as  they  remained  upon 
the  leased  premises,  for  arrears  of  rent.  Until  the  introduction  of  this  clause 
into  the  amending  Act  of  1865  (sec,  14),  the  landlord  was  entitled  to  distrain 
for  six  years'  arrears,  and  a  troublesome  preference  was  destroyed  by  this 
limit  of  the  right  of  distress  to  one  year's  arrears  of  rent. 

OF  APPEAL. 

82.  There  shall  be  an  appeal  to  the  Judge  from  the  Appeal  to 
award  of  an  Assignee  made  under  this  Act,  which  fro,uawrrd 
Appeal  shall  be  by  summary  application,  of  which  amiproceed- 
notice  shall  be  given  to  the  opposite  party  and  to  the  queut"uit^u 
Assignee,  within  three  days  from  the  day  on  which 

the  award  is  notified  to  the  party  complaining  of  it, 
and  which  shall  be  presented  forthwith  after  the  ex-  , 

piration  of  the  delay  required  for  notice  of  presenta- 
tion ;  and  the  Assignee  shall  attend  before  the  Judge 
at  the  time  and  place  indicated  in  such  notice,  and 
shall  produce  before  him  all  evidence,  notes  of  evi- 
dence, books,  or  proved  extracts  from  books,  docu- 
ments, vouchers,  and  papers  having  reference  to  the 
matter  in  dispute;    and  thereupon  the  Judge  may 
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confirm  Buch  award,  or  modify  it,  or  refer  it  back  to 

the  Assignee  for  the  taking  of  evidence,  by  such  order 

as  will  satisfy  the  ends  of  justice ;  and,  pending  any 

appeal,  the  Assignee  shall  reserve  a  dividend  equal  to 

the  amount  of  the  dividend  claimed.        ^ 

The  notice  of  appeal  must  be  one  clear  day's  notice  if  the  party  to  be 
served  reside  within  fifteen  miles  of  the  place  where  the  petition  is  to  be 
heard ;  and  one  more  day  is  to  be  allowed  for  each  additional  fifteen  miles 
(see  below,  sec.  125). 

Formerly,  by  the  Act  of  1864  (sec.  7,  s.  s.  1),  this  appeal  was  to  be  by 
"petition;"  now  the  more  general  word  "application"  is  used,  which  would 
include  any  form  of  presenting  the  facts  to  the  Judge. 

Appeal  from      83-  If  auv  of  the  parties  to  anv  appeal,  con  testa- 
order  of  .  "  .  ./      i  r       7 

Judge.  tion,  matter  or  thing  upon  which  a  Judge  has  made 
any  final  order  or  judgment  are  dissatisfied  with  such 
order  or  judgment,  they  may  in  the  Province  of  Quebec 
move  to  revise  the  same  or  any  appeal  therefrom  in 
like  manner  as  from  any  final  judgment  of  the  Superior 
Court,  to  the  Court  of  Queen's  Bench  on  the  appeal 
side  thereof;  in  the  Province  of  Ontario  they  may 
appeal  therefrom  to  either  of  the  Superior  Courts  of 
Common  Law  or  to  the  Court  of  Chancery,  or  to  any 
one  of  the  Judges  of  the  said  Courts ;  in  the  Province 
of  New  Brunswick  to  the  Supreme  Court  of  New 
Brunswick  or  to  any  one  of  the  Judges  of  the  said 
Court ;  and  in  the  Province  of  Nova  Scotia  to  the 
Supreme  Court  of  Nova  Scotia  or  to  any  one  of  the 

Sefi  ™7    Judges  of  the  said  Court ;  but  any  appeal  to  a  single 

Judge  in  the  Provinces  of  Ontario,  New  Brunswick 

or  Nova  Scotia  may,  in  his  discretion,  be  referred  on 

a  special  case  to  be  settled,  to  the  full  Court,  and  on 

buch  terms  in  the  mean  time  as  he  may  think  neces- 

sary  and  just.  '  :  - 

The  right  of  appeal,  as  provided  by  section  seven  of  the  Act  of  1864,  was 
limited  to  the  single  case  of  an  order  made  by  a  judge  of  the  Insolvent  Court 
in  deciding  upon  the  award  of  an  assignee. 

Conditions  84.  Such  appeal  shall  not  be  permitted,  unless 
within  five  days  from  the  day  on  which  the  order  or 


the  full 
Court, 
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judgnient  is  rendered,  or  on  which,  in  the  Province  of 
(Quebec  the  delay  for  moving  to  revise  the  same  ex- 
pires, if  no  motion  in  revision  be  made,  the  party 
desiring  to  appeal  causes  to  be  served  npon  the  oppo- 
site party  and  npon  the  Assignee,  an  application  in 
appeal,  setting  forth  the  proceeding  before  tlie  Judge, 
and  his  decision  thereon,  and  praying  for  its  revision, 
with  a  notice  of  the  day  on  which  such  application  ia 
to  be  presented,  and  also  within  the  said  period  of  five 
days  causes  security  to  be  given  before  the  Judge  by  security. 
two  sufficient  sureties,  that  he  will  duly  prosecute  such 
appeal,  and  pay  all  costs  incurred  by  reason  thereof 
by  the  respondent. 

It  is  not  necessary  that  the  petition  in  appeal  should  be  signed  by  the 
party  or  his  attorney.  The  service  of  notices  of  setting  down  for  argument 
of  the  appeal  is  sufficient  notice  under  this  clause.  The  petition  should  be 
addressed  to  the  court  and  not  to  the  chief  justice  only.  The  neglect  of  the 
assignee  to  file  the  papers  on  or  before  the  day  of  presenting  the  petition  is 
no  reason  for  rejecting  the  appeal,  though  it  may  be  a  reason  for  enlarging 
the  hearing  and  proceeding  against  the  assignee  for  his  neglect  or  contempt. 
Points  not  taken  in  the  court  below  are  not  open  to  parties  before  the  Appel- 
late Court.  The  proper  mode  of  raising  technical  objections  to  the  proceed- 
ings in  cases  of  this  kind,  is  to  move  a  rule  to  set  the  proceedings  aside, 
instead  of  urging  the  objections  on  the  argument  of  the  merits  {Re  Parr,  17 
C.  P.  U.  C.  621). 

The  sureties  under  this  clause  cannot  be  the  solicitors  for  the  appellants  ; 
the  rule  in  the  other  courts  is  to  be  followed  {He  Omens,  12  Grant.  504 ; 
and  see  Panton  v.  Labertotiche,  1  Ph.  265  ;  Meyers  v.  Hutchinson,  2  U.  C. 
Prac.  380).  The  proper  time  to  take  objection  to  the  sufficiency  of  the  sure- 
ties is  before  the  judge  of  the  Insolvent  Court,  by  analogy  to  proceedings  in 
appeals  from  the  county  to  the  superior  courts  (Con.  Stats.  U.  C,  ch.  15, 
sec.  67,  and  Ee  Owens,  ubi  supra). 

The  length  of  notice  to  be  given  of  the  application  for  the  allowance  of  the 
appeal  is  not  specially  provided  for  in  this  place,  and  the  general  provisions 
of  sec.  125  must  regulate  it.  There  would  seem  to  be  a  difficulty,  however, 
in  case  the  person  served  with  notice  had  no  solicitor,  and  resided  some 
hundred  miles  from  Toronto,  where  the  application  must  be  made.  For  one 
clear  day's  notice  must  in  any  case  be  given,  and  one  extra  day  for  every  fifteen 
miles  distance  from  the  place  where  the  proceeding  is  to  be  taken  must  be 
added,  while  only  five  days  after  judgment  rendered  are  allowed  to  make  the 
application.  On  account  of  this  difficulty  it  has  been  deemed  necessary  to 
decide  that  according  to  the  intention  of  the  Act,  if  the  service  is  within  the 
eight  days,  the  application  may  be  for  a  day  subsequent. 

Where  the  noticb  was  served  in  time,  but  named  a  day  for  the  application, 
which  did  not  give  the  time  the  insolvent  was  entitled  to,  and  was  irregular 
in  some  other  respects,  the  notice  was  held  amendable  in  the  discretion  of  the 
judge  {Re  Owens,  12  Grant,  446).  The  omissioa  ofthe  grounds  of  appeal  ia 
the  notice  is  not  an  irregularity  (S.  0.) 
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Costs  on  ap-      gff.  If  tlic  pai'tv  appellant  does  not  present  his  ap- 
iiroctc.iiiiK    plication  on  the  day  fixed  for  that  purpose,  the  Court 

iicconliiij,'  to*  -^  11, 

ki8  petition,  or  J  ungc  selected  to  he  appealed  to,  as  the  case  may 
he,  shall  order  the  record  to  he  returned  to  the  person 
or  officer  entitled  to  the  custody  thereof,  and  the  party 
respondent  may,  on  the  following  or  any  other  day 
during  the  same  term,  produce  before  the  Court,  or 
within  six  days  thereafter  before  the  Judge,  the  copy  of 
application  served  upon  him,  and  obtain  costs  thereon 
against  the  appellant. 

OP  FRAUDS  AND  FRAUDULENT  PREFERENCES. 

Gratuitous        86-  All  ffratuitous  contracts  or  conveyances,  or  con- 
contracts  "  . ,        .  .  , 
iimde  with-    tracts  or  conveyance  without  consideration,  or  with  a 

niontiwof     merely  nominal  consideration,  respecting  either  real 

insolvincy  "^  i,r»ii 

presumed  or  pci'sonal  cstatc  made  by  a  debtor  afterwards  becom- 
and  void,  ing  an  Insolvent  with  or  to  any  person  whomsoever, 
whether  such  person  be  his  creditor  or  not,  within 
three  months  next  preceding  the  date  of  the  Assign- 
ment, or  of  the  issue  of  the  Writ  of  Attachment  in 
compulsory  liquidation,  and  all  contracts  by  which 
creditors  are  injured,  obstructed,  or  delayed,  made  by 
a  debtor  unable  to  meet  his  engagements,  and  after- 
wards becoming  an  Insolvent,  with  a  person  knowing 
such  inability  or  having  probable  cause  for  believing 
such  inability  to  exist,  or  after  such  inability  is  public 
and  notorious,  whether  such  person  be  his  creditor  or 
not,  are  presumed  to  be  made  with  intent  to  defraud 
his  creditors.  '       :. .'.!>*■ 

The  case  of  Feicton  v.  Ontario  BanTc  (13  Grant,  652  and  15  Grant,  283, 
in  appeal),  cast  a  doubt  upon  the  application  of  section  8  of  the  Act  of  1864, 
in  cases  of  conveyances  respecting  real  estate,  and  also  in  cases  of  dealings 
by  the  insolvent  with  strangers  who  are  not  creditors.  This  and  the  three 
following  clauses  are  framed  expressly  to  include  dealings  respecting  real 
estate,  and  with  persons  not  creditors  of  the  insolvent. 

Certain  87-  A  coutract  or  conveyance  for  consideration, 

voidable,      respecting  either  real  or  personal  estate,  by  which 

creditors  are  injured  or  obstructed,  made  by  a  debtor 

unable  to  meet  his  engagements  with  a  person  ignorant 
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of  sucli  Inability,  whether  such  person  bo  his  creditor 
or  not,  and  before  such  inability  has  become  public 
and  notorious,  but  within  thirty  days  next  before  the 
execution  of  a  deed  of  Assignment  or  of  the  issue  of  a 
Writ  of  Attachment  under  tliis  Act,  is  voidable,  and 
may  be  set  aside  by  any  Court  of  competent  jurisdic- 
tion, upon  such  terms  as  to  the  protection  of  such 
person  from  actual  loss  or  liability  by  reason  of  such 
contract,  as  the  Court  may  order. 

On  21st  September,  18C6,  ono  S.  transferred  certain  cheese  to  K.  by 
delivering  biin  warehouse  receipts  therefor.  S.  became  insolvent  on  19th 
October,  and  on  the  following  day  K.  became  aware  of  it.  On  22nd  October, 
K.  executed  a  mortgage  to  the  Bank  of  Montreal  on  this  cheese.  It  was  held 
that  the  subsequent  insolvency  of  S.,  did  not  affect  K.'s  right  respecting  this 
property.  This  section  did  not  apply  as  there  was  no  evidence  of  obstruct- 
ing or  injuring  creditors,  but  the  contrary,  the  property  having  been  sold  at 
its  full  value.  But  even  if  the  case  fell  within  this  clause,  the  contract  would 
be  voidable  only,  under  the  order  of  a  competent  tribunal,  and  no  such  order 
had  yet  been  made,  and  would  only  be  made  upon  such  protective  terms  to 
the  person  from  actual  loss  or  liability  as  the  court  might  direct  {The  Bank 
of  Montreal  v.  McWhirter,  17  C.  P.  U.  C.  50G). 

88.  All  contracts,  or  conveyances  made  and  acts  ah  con- 

...  ,  1  trnrts  made 

done  by  a  debtor,  respectino;  eitlier  real  or  personal  with  intent 

.   ,     .  /.Ill  .  1  1  to  iiiipe.lo 

estate,  with  intent  iraudulently  to  impede,  obstruct  or  ordctvaud 

on'(liti»rs 

delay  his  creditors  in  their  remedies  against  him,  or  withtiie' 

1  ,  11  T  n      ^  knowledge 

With  intent  to  defraud  his  creditors,  or  any  of  them,  of  party 

'    coiit  nictinflr 

and  so  made,  done  and  intended  with  the  knowledge  to  be  void. ' 
of  the  person  contracting  or  acting  with  the  debtor, 
whether  such  person  be  his  creditor  or  not,  and  which- 
have  the  effect  of  impeding,  obstructing,  or  deifying 
the  creditors  of  their  remedies,  or  of  injuring  them  or 
any  of  them,  are  prohibited  and  are  null  and  void, 
notwithstanding  that  such  contracts,  conveyances,  or 
acts  be  in  consideration,  or  in  contemplation  of  mar- 
riage. 

An  assignment  by  a  trader  of  all  his  property,  as  security  for  an  advance 
of  money  which  he  afterwards  applies  in  payment  of  existing  debts,  is  not 
necessarily  fraudulent  within  the  meaning  of  the. Bankruptcy  Acts.  In  order 
to  make  such  an  assignment  fraudulent,  the  lender  must  be  aware  that  the 
borrower's  object  was  to  defeat  or  delay  his  creditors.  Such  an  assignment 
cannot  be  an  act  of  bankruptcy  unless  it  is  also  void  as  being  fraudulent  {In 


* 
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re  Colewere,  1  L.  R.  Chy.  128;  and  sec  Mercer  y.  Peterson,  2  L.  R.  £x.  304 
affirmed,  8  L.  R.  Ex.,  ch.  105). 

On  a  bill  by  a  bankrupt,  who  had  compounded  with  his  creditors  for  eight 
shillings  in  the  pound,  and  where  bankruptcy  had  been  annulled,  the  court 
set  aside  with  costs,  a  secret  bargain  whereby  the  bankrupt  agreed  to  pay 
one  creditor  in  full,  in  consideration  of  his  becoming  surety  for  payment  of 
the  con)position  (  Wood  v.  Barker,  1  L.  R.  Eq.  139  ;  following  Jackman  v. 
Mitchell,  13  Ves.  581). 

A  mortgagor  in  embarrassed  circumstances,  in  May,  1864,  conveyed  his 
equity  of  redemption  in  the  mortgaged  property,  under  pressure,  to  the 
mortgagee  for  a  sum  considerably  less  than  its  value,  and  in  June  following 
ho  was  on  his  own  petition  adjudicated  a  bankrupt.  On  a  bill  filed  by  the 
assignee  the  deed  was  set  aside  {Ford  v.  Olden,  3  L.  R.  Eq.  401). 

Questions  will  be  likely  to  arise  as  to  property  given  to  a  man,  determin- 
able in  the  event  of  his  bankruptcy.  A  settlement  of  property  to  a  man 
until  he  becomes  bankrupt,  and  then  over  to  his  wife  and  children,  has  been 
held  to  be  void  so  far  only  as  it  related  to  the  property  of  the  husband,  it 
being  considered  as  a  fraud  upon  the  bankrupt  laws ;  but  it  would  be  valid 
as  far  as  it  related  to  the  property  of  the  wife  {Lester  v.  Garland,  5  Sim. 
205 ;  Mon.  471).  The  construction  of  such  provisions  in  wills  or  settlements 
depends  entirely  upon  the  exact  nature  and  form  of  the  trust  or  condition 
annexed  to  the  bequest.  The  intention  to  prevent  the  property  passing  to 
the  donee's  assignees  has  frequently  been  frustrated  by  the  erroneous  way* 
in  which  the  instrument  attempting  to  carry  out  such  intention  has  been 
drawn.  There  seems  to  be  nothing  to  prevent  the  creation  of  such  a  limita- 
tion or  condition  to  an  estate,  as  that  it  shall  cease  and  be  forfeited,  and  the 
interest  pass  to  the  bankrupt's  wife  and  children,  in  the  event  of  bankruptcy ; 
but  the  object  may  bo  endangered  by  any  attempt  to  combine  with  such 
limitation  or  condition  a  stipulation  for  maintenance,  or  any  direct  personal 
benefit  continuing  for  the  bankrupt  (see  lyrell  v.  Hope,  2  Atk.  558 ;  and 
Lester  v.  Garland,  ubi  supra). 

Whatever  interest  the  husband  has  by  law  in  his  wife's  property,  and  has 
the  power  to  dispose  of,  will  pass  to  his  assignees  (see  Com.  Dig.  Bankrupt, 
D.  12  ;  Mace  v.  Cadell,  Cowp.  232).  The  assignees  of  a  husband  in  Eng- 
land are  not  allowed  to  reduce  any  of  his  wife's  estate  into  possession  in 
equity,  without  making  a  reasonable  settlement  upon  the  wife  (see  Rankin 
v.  Barnard  (5  Mad.  32;  and  Story's  Eq.  Juris.,  §1412);  but,  as  by  our  Mar- 
ried Women's  Act,  the  husband  is  deprived  of  all  right  to  reduce  his  wife's 
estate  into  possession,  his  assignees  can  claim  no  such  power,  even  upon 
terms  of  making  a  settlement  upon  her. 

A  person  in  insolvent  circumstances  conveyed  by  way  of  settlement  to  his 
intended  wife  a  lot  of  land,  on  which  the  settlor  had  commenced  +o  put  up  a 
house,  but  which  was  not  completed  until  after  marriage.  On  a  bill  filed  by 
the  assignees  in  insolvency,  the  court  declared  that  for  so  much  of  the 
building  as  was  completed  after  marriage,  the  creditors  had  a  claim  on  the 
property;  but  ga^e  the  wife  the  right  to  elect  whether  she  would  be  paid 
the  value  of  her  interest  without  the  expenditure  after  marriage  or  pay  to 
the  assignees  the  amount  of  such  expenditure  ;  and  it  subsequently  appear- 
ing that  her  husband  had  created  a  mortgage  prior  to  the  settlement  the  wife 
was  declared  entitled  to  have  the  value  of  the  improvements  made  after 
marriage  applied  in  discharge  of  the  mortgage  in  priority  to  the  claims  of  the 
creditors  {Jackson  v.  Bowman,  14  Grant,  156). 
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89.  If  any  sale,  deposit,   pledge,  or  transfer  be  FrauduLmt 
made  of  any  property  real  or  personal  by  any  person  saios,  &(•., 
in  contemplation  of  insolvency,  by  way  of  security 
for  payment  to  any  creditor,  or  if  any  property  real 
or  personal,  movable  or  immovable,  goods,  effects,  or 
valuable  security,  be  given  by  way  of  payment  by 
such  person  to  any  creditor,  wlipreby  such  creditor 
obtains  or  will  obtain  an  unjust  preference  over  the 
other  creditors,  such  sale,  deposit,  pledge,  transfer,  or 
payment  shall  be  nidi  and  void,  and  the  subject  thereof 
may  be  recovered  back  for  the  benefit  of  the  estate  by 
the  Assignee,  in  any  Court  of  competent  jurisdiction  ;  And  pre- 
and  if  the  same  bo  made  within  thirty  days  next  before  duiont,  If^*^ 

.■,  1^'  £>         t       -I      £•  '  ixi«  /]•  i"«Jti  within 

the  execution  ot  a  deed  oi  assignment,  or  tlie  issue  ot  a  certain 
a  Writ  of  Attachment  under  this  Act,  it  shall  be  pre-  as"ignin«nt, 
sumed  to  have  been  so  made  in  contemplation  of  in- 
solvency. 

The  effect  of  bankruptcy  upon  a  fraudulent  preference  is  not  to  divest  the 
transferee  of  the  property,  but,  notwithstanding  the  bankruptcy,  it  continues 
vested  in  the  transferee,  subject  to  be  divested  by  the  assignees  at  their 
election  ;  and  the  commencement  of  an  action  of  trover,  which  may  be  dis- 
continued at  any  time,  and  which  assumes  that  the  goods  came  into  the 
possession  of  the  defendant  lawfully,  is  no',  an  election  on  the  part  of  the 
assignee  to  avoid  the  transfer.  Therefore,  where  goods  had  been  transferred 
by  a  trader  before  his  bankruptcy  by  way  of  fraudulent  preference,  and  the 
transferee,  after  the  appointment  of  the  assignees,  had  brought  an  action 
against  a  third  party  for  an  illegal  and  excessive  distress  upon  the  goods  so 
transferred,  the  defendant  could  not  set  up  the  bankruptcy  as  a  defence, 
when  the  assignees  had  done  no  other  act  in  assertion  of  their  rights  than 
commencing  an  action  of  trover  for  the  same  goods  {Newnham  v.  Stevenson., 
15  Jur.  360;  20  L.  J.  C.  P.  111). 

Acts  which  constitute  fraudulent  preferences  under  this  section  not  only 
render  the  transfer  null  and  void,  but  may  (sec.  101  infra)  be  the  ground 
for  refusing  the  discharge  of  the  insolvent ;  and  even  when  the  fraudulent 
preferences  were  created  before  the  passing  of  the  Act  of  1864  {Re  Owens, 
12  Grant,  560).  This  section  does  not  invalidate  conveyances  executed 
before  the  Act  passed,  and  which  were  valid  at  the  time  of  their  execution 
{Gordon  v.  Young,  12  Grant,  318). 

An  insolvent  absconded  to  the  United  States  taking  ir^oney  with  him.  He 
was  followed  there  by  the  agent  of  a  person  in  this  country,  who  had  become 
surety  for  him,  and  by  the  threats  of  criminal  proceedings  induced  him  to 
pay  the  amount  of  the  debt.  A  bill  filed  by  the  official  assignee  to  recover 
the  money  from  the  surety,  was  dismissed  with  costs  (Eoe  v.  Smith,  15 
Grant,  344).  Every  chattel  mortgage  made  by  an  insolvent,  within  thirty 
days  before  a  voluntary  assignment  is  not  necessarily  void  under  this  section 
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when  taken  in  the  way  of  business,  in  an  ordinary  transaction  and  where 
the  mortgagee  has  no  reason  to  suspect  that  the  mortgagor  contemplated 
insolvency.  One  J.  being  a  retail  dealer,  and  wanting  goods  to  carry  on  his 
business,  asked  one  M.  to  endorse  notes  to  enable  him  to  purchase  them. 
To  this  M.  consented  on  condition  that  J.  on  receiving  the  goods  should 
secure  him  against  loss  by  a  mortgage  thereon,  and  on  the  other  goods  in  J.'s 
store,  who  was  to  cell  them  at  his  store  only,  and  out  of  the  proceeds  retire 
the  notes,  and  if  he  should  sell  otherwise  M.  might  sell  the  goods  for  his 
own  protection.  M.  accordingly  endorsed,  and  J.  with  the  notv;s  purchased 
goods  which  he  mortgaged  to  M.  as  agreed  on,  with  other  goods,  for  the 
lond  fide  and  sole  consideration  of  perfecting  the  said  agreement.  J.  after- 
wards, and  within  thirty  days  from  the  date  of  the  mortgage,  but  without 
M.'s  consent,  made  a  voluntary  assignment  to  an  official  assignee.  This  mort- 
gage was  upheld  as  against  the  assignee,  and  in  giving  judgment  Hagarty, 
0.  J.,  remarks:  "It  was  a  very  natural,  and  possibly  lughly  beneficial 
arrangement  for  the  trader  to  make,  at  least  so  far  as  it  was  possible  for  M. 
to  foresee.  Its  effect  might  be,  as  is  remarked  in  many  of  the  cases,  to 
delay  creditors,  but  that  alone  does  not  avoid  a  transaction  otherwise  lawful, 
nor  are  we  prepared  to  hold  that  the  mere  fact  that  the  trader  contemplated 
insolvency  will  alone  defeat  the  remedy  and  security  of  a  person  dealing 
with  him  as  M.  seems  to  have  done,  in  the  way  of  business,  in  an  ordinary 
transaction,  and  having  no  reason  whatever  to  suspect  what  may  be  passing 
in  the  trader's  mind"  {Mathers  v.  Lynch,  27  Q.  B.  U.  C.  244). 

To  avoid  a  transaction  under  this  section,  not  only  must  there  be  a  con- 
templation of  insolvency,  but  coupled  with  it  a  fraudulent  preference  of  the 
creditor,  to  whom  the  transfer  or  payment  is  made  over  the  other  creditors. 
In  the  case  cited  below  the  insolvent,  about  two  months  before  the  issue  of 
a  w)'it  of  attachment  against  him,  assigned  to  defendant,  a  creditor,  a  policy 
of  insurance  upon  certain  merchandise,  in  security  for  a  debt  which  was 
about  to  be  placed  in  suit,  and  the  insurance  company,  upon  the  occurrence 
of  a  fire,  paid  over  the  proceeds  of  the  policy  to  the  creditor,  to  the  extent  of 
the  debt  received  thereby.  At  the  trial  the  plaintiff,  who  claimed,  as  assignee, 
to  recover  back  this  amount,  called  the  insolvent,  who  swore  that  when  he 
assigned  the  policy  he  had  no  contomplation  of  insolvency,  that  his  intention 
was,  with  his  remaining  assets  and  the  residue  of  the  money  derived  from 
the  policy,  after  paying  defendant,  to  re-open  his  business,  but  that  he  was 
driven  into  insolvency  by  the  act  of  a  certain  creditor;  who  though  he  had 
promised  him  time,  sued  out  a  writ  of  attachment  against  him. 

It  was  held  that  the  transfer  of  the  policy  not  having  been  made  within 
thirty  days  of  the  issue  of  the  wit  of  attachment,  the  onus  was  cast  upon 
the  plaintiff  of  proving  that  the  transfer  was  made  in  contemplation  of  insol- 
vency, and  that  the  above  facts  were  insufficient  to  sustain  that  contention. 

The  test  to  determine  whether  a  transaction  is  void  under  this  section,  is 
precisely  the  same  as  is  applied  under  the  English  bankrupt  law  to  determine 
whether  a  transaction  is  void,  as  being  by  way  of  fraudulent  preference 
{Mc  Whirter  v.  Thome,  19  C.  P.  U.  C.  302). 

On  the  25th  November,  1804,  an  agreement  was  made  by  one  S.  to  deliver 
certain  timber  at  prices  payable  partly  before  and  partly  on  delivery.  On  the 
14th  December  following  S.  assigned  the  timber  to  a  mortgagee  as  security 
for  certain  advances.  The  mortgagee  wrote  to  the  purchaser  that  S.  desired 
to  deliver  the  timber  to  him  but  was  in  difficulty,  that  some  of  the  creditors 
refused  to  wait  until  he  could  complete  his  contract,  and  had  commenced  ac- 
tions, and  recommending  the  purchaser  to  anticipate  their  action  by  taking  a 
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delivery  before  thoy  could  interfere.  On  the  11th  of  March  the  purchaser 
accordingly  paid  the  mortgagee's  claim  and  took  a  delivery.  On  14th  April 
S.  made  an  assignment  under  the  Insolvent  Act  of  1864.  He  admitted  that 
he  was  insolvent  on  the  11th  March,  and  long  previous,  though  he  said  he  did 
not  then  know  it,  and  had  not  informed  the  purchaser  of  it.  It  was  held  that 
these  facts  shewed  the  delivery  to  the  purchaser  to  be  a  transfer  by  S.,  "in 
contemplation  of  insolvency,"  the  effect  of  which  was  to  give  him  "  an  unjust 
preference "  over  the  other  creditors,  and  that  it  was  therefore  void  under 
this  section  {Adams  v.  McCall,  25  Q.  B.  U.  C.  219). 


90.  Every  payment  made  within  thirty  days  next  p.ununts 

.  -,  11.  .  iimtlc  under 

eiore  the  execution  of  a  deed  ot  assignment,  or  the  <t'itain  cir- 

.  /,       .  1  1  1     •  t  (11111X11111063 

issue  of  a   Writ  of  Attachment  under  this  Act,  by  a  i>ya.i.i>tnr 

'       "^  to  be  void. 

del)tor  unable'  to  meet  his  engagements  in  full,  to  a 
person  knowing  such  inability,  or  having  probable 
cause  for  believing  the  same  to  exist,  is  void,  and  the 
amount  paid  may  be  recovered  back  by  suit  in  any 
competent  Court,  for  the  benefit  of  the  estate ;  Pro- 
vided always  that  if  any  valuable  security  be  given  up 
in  consideration  of  such  payment,  sucli  security  or  the 
value  thereof,  shall  be  restored  to  the  creditor  before 
the  return  of  such  payment  can  be  demanded. 

Preferential  transfers  have  not  been  to  any  great  extent  the  subject  of 
legislation  in  England,  but  they  are  deemed  void  by  the  Courts  as  being  a 
fraud  upon  the  bankrupt  laws  {Croshy  v.  Conchy  2  Camp.  106;  11  East.  256; 
Aldcrson  v.  Temple,  4  Burr.  2233;  1  W.  Bl.  600).  Although  the  period  of 
thirty  days  before,  &c.,  is  given  in  this  section,  as  the  time  in  which  a  pay- 
ment made  by  a  debtor  unable  to  meet  his  engagements  to  a  person  cogni- 
zant thereof,  would  be  void,  there  can  be  little  doubt  that,  under  English 
authorities,  preferential  payments  made  before  that  time  may  be  held  void 
as  being  against  the  spirit  of,  and  a  fraud  upon,  the  Act.  It  has  been  held 
that  if  a  party  voluntarily  make  a  payment,  by  which  the  equal  distribution 
of  his  property  in  bankruptcy  will  be  defeated,  such  payment  is  a  fraudulent 
preference,  though  the  bankrupt  in  making  it  did  not  intend  to  benefit,  and 
in  fact  did  not  benefit  the  particular  creditor.  For  instance,  where  a  bank- 
rupt paid  off  a  mortgage  on  property  settled  to  the  use  of  his  wife,  who  had 
joined  in  such  mortgage,  without  previous  notice  to,  or  request  by  the  credi- 
tor, to  whom  it  would  have  been  equally  beneficial  to  retain  the  mortgage, 
the  bankrupt  intending  only  by  such  payment  to  liberate  his  wife's  property 
for  his  own  and  her  benefit ;  this  has  been,  nevertheless,  held  to  be  a  fraudu- 
lent preference  {Marshall  v.  Laml,  5.  Q.  B.  115;  7  Jur.  850).  The  mort- 
gage, however,  would  come  under  the  description  of  valuable  securities  in 
this  clause,  and  the  creditor  would  be  entitled  to  have  it  restored. 

The  words  of  this  section,  as  they  stand,  would  seem  to  applj  to  all  pay- 
ments made  within  thirty  days,  and  to  render  them  void  whether  made 
voluntarily  or  under  the  compulsion  of  a  lond  Jide  creditor.  It  would  be 
against  the  spirit  of  the  cases  on  the  point,  however,  if  a  payment  made 
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under  the  pressure,  for  instance,  of  a  law  suit  should  bo  held  void  if  tnado 
within  that  period  {see  DeTastet  v.  Carroll,  1  Stark.  88 ;  E.c  parte  BeTustctj 
Mon.  138,  153;  Atkins  v.  Seward,  Mannings  Index,  G2  pi.  181 ;  Thomiyson 
V.  Freeman,  1  T.  R.  165;  Kinneary.  Johnstone,  2  F.  »Sb  P.  753;  Pennell  y. 
Heading,  2  F.  &  F.  744,  Erie  C.  J.) 

Transfers  01.  Aiij  transfer  of  a  debt  due  by  the  Insolvent, 
insolvent      made  within  thirty  days  next  previous  to  the  execii- 

witliiii  d         <J  1 

thirty  (lays  tion  of  E  deed  of  Assignment  or  the  issue  of  a  "Writ 
solvency  to    of  Attachment  under  this  Act,  or  at  any  time  after- 

his  debtors  .  .  , 

to  enable      warus,  to  E  dcotor  knowinj]:  or  having  probable  cause 

them  to  set-  o  o    r 

off,  void.  for  believing  the  Insolvent  to  be  unable  to  meet  his 
engagements,  or  in  contemplation  of  his  insolvency, 
for  the  purpose  of  enabling  the  debtor  to  set  up  by 
way  of  compensation  or  set-off  the  debt  so  transferred, 
is  null  and  void  as  regards  the  estate  of  the  Insolvent; 
and  the  debt  due  to  the  estate  of  the  Insolvent  shall 
not  be  compensated  or  afi'ected  in  any  manner  by  a 
claim  so  acquired ;  but  the  purchaser  thereof  may 
rank  on  the  estate  in  the  place  and  stead  of  the 
original  creditor. 

Purchasing        Og.  Any  persou  who  purchases  croods  on  credit  or 

goods  on  '' ^  .  -^  ^,  ,     T       . 

erudit,  tc,   procures  advances  in  money,  knowmff  or  believing 

by  person       ,  .  ,  ^  ./ '        ^  o  r> 

knowing      himself  to  be  unable  to  meet  his  en<2;a}>:ements,  and 

himself  un-  ,  !=i   o  >     ^ 

abietoiKiy,  coiicealinff  the  fact  from  the  perse  n  thereby  becominnc 

liow  punish-      ,  ,  "  _  ••■  ''  " 

i'^ie.  his  creditor,  with  the  intent  to  defraud  such  person,  or 

who  by  any  false  pretence  obtains  a  term  of  credit  for 
the  payment  of  any  advance  or  loan  of  money,  or  of 
the  price  or  any  part  of  the  price  of  any  goods,  wares 
or  merchandize,  with  intent  to  defraud  the  person 
,  thereby  becoming  his  creditor,  and  who  shall  not 
afterwards  have  paid  the  debt  or  debts  so  incurred, 
shall  be  lield  to  be  guilty  of  a  fraud,  and  shall  be 
liable  to  imprisonment  for  such  time  as  the  Court 
may  order,  not  exceeding  two  years,  unless  the  debt 

If  ty  a  flrni.  or  costs  be  sooncr  paid ;  and  if  such  debt  or  debts  be 
incurred  by  a  partnership,  then  every  member  thereof 
who  shall  have  known  of  the  incurring,  and  of  the  in- 
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tention  to  incur,  sucli  debt  or  debts,  shall  be  similarly 
liable ;  provided  always,  that  in  the  suit  or  proceeding  rroviao. 
taken  for  the  recovery  of  such  debt  or  debts,  the  defen- 
dant be  charged  "^^ith  such  fraud,  and  be  declared  to 
be  guilty  of  it  by  the  judgment  rendered  in  such  suit 
or  proceeding. 

Under  section  8,  sub-sec.  7,  Act  of  1864,  from  which  this  section  is  taken, 
when  a  trading  company  contracted  these  fraudulent  debts  ever}'-  member 
thereof,  who  did  not  prove  himself  to  have  been  ignorant  of  the  incurring 
and  of  the  intention  to  incur  such  debts  was  liable  to  punishment.  By  tho 
alteration  in  this  section  each  of  the  members  of  a  firm  are  not  prima  facie 
liable,  but  a  case  must  be  established  against  them. 

In  addition  tp  inflicting  a  severe  punishment  upon  the  insolvent  under 
this  clause,  the  creditors  may  take  advantage  of  his  conduct  for  the  purpose 
of  opposing  his  discharge  (sec.  101  infra)  ;  and  the  misconduct  need  not  bo 
shewn  to  have  occurred  since  the  passing  of  the  Act  of  1864  [Re  Oicens,  12 
Grant,  560). 

"When  a  person  in  business  finds  himself  unable  to  pay  twenty  shillings  in 
the  pound,  it  may  or  may  not  be  his  duty  to  discontinue  his  trade,  according 
to  circumstances:  continuing  his  business  may  be  a  fraud,  but  it  is  not  neces- 
sarily so,  and  may  not  disentitle  him  to  his  discharge  (Be  liobert  Ilolt  and 
John  Gray,  13  Grant,  668).  In  another  case  Mr.  Justice  Adam  Wilson 
says: — "The  mere  fact  of  a  trader  purchasing  goods  who  is  at  the  time  un- 
able to  meet  his  engagements,  is  neither  fraud  nor  within  the  provisions  of 
the  Insolvent  Act.  A  purchase  may  under  such  circumstances  be  the  very 
best  and  wisest  act  which  the  trader  could  do,  and  may  be  the  most 
beneficial  act  for  his  creditors.  Such  a  purchase  may  be  the  very  means  of 
reinstating  him,  and  relieving  him  from  diflBculty.  Inability  to  pay  is  no 
more  fraud,  though  it  was  thought  so  in  former  times  when  bankruptcy  was 
esteemed  a  crime,  than  solvency  is  honostj',  though  some  may  think  it  so  " 
{In  re  Garratt  &  Co.,  28  Q.  B.  U.  C.  266j. 

The  language  of  this  section  referring  to  the  insolvent's  "  knowing  or  be- 
lieving himself  to  be  unable  to  meet  his  engagements,  when  he  purchases 
goods  on  credit  or  procures  advances  in  money,"  is  much  the  same  in  ti?rms 
and  meaning  as  the  words  in  the  lo9th  section  of  the  English  Act  of  1861. 
This  latter  section  declares  the  insolvent  to  be  guilty  of  a  misdemeanor,  if 
the  court  is  of  opinion  "  that  he  could  not  have  had,  at  the  time  when  any 
of  his  debts  were  contracted,  any  reasonable  or  probable  ground  of  expecta- 
tion of  being  able  to  pay  the  same."  The  omis  of  proving  this  offence  is 
upon  the  opposing  creditor.  He  may  support  his  case  by  examining  the 
insolvent  in  reference  to  his  state  of  embarrassment  at  the  time  of  contract- 
ing any  particular  debt,  and  also  may  investigate  his  accounts,  which  shew 
the  profits  made  and  any  other  income  he  may  have  received  in  such  year, 
and  whether  it  was  increasing  or  diminishing.  The  extent  of  the  insolvent's 
liabilities  in  any  given  year,  may  also  bo  easily  ascertained.  On  his  examin- 
ation he  may  be  pressed  closely  by  counsel  with  such  questions  as  the  fol- 
lowing : — is  any  creditor  pressing  him?  Has  any  writ  been  issued  against 
him  ?  lias  he  made  or  endorsed  any  notes  after  he  had  failed  to  meet  others  ? 
Has  he  become  security,  or  entered  into  pecuniary  engagements  for  others, 
when  he  could  not  pay  his  own  debts  ?  How  many  accommodation  notes 
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has  he  made  or  endorsed  ?  Has  he  any  means  of  payment  in  the  event  of 
the  other  party  or  parties  to  these  notes  failing  to  meet  them,  and  himself 
being  called  upon  to  do  so?  Lord  Cranworth  held  {In  Re  Maries,  1  L.  R. 
Chy.  334),  under  (he  circumstances  of  the  case,  that  the  bankrupt  had  not 
contracted  a  debt  without  any  reasonable  or  probable  ground  of  expectation 
of  being  able  to  pay  it,  although  he  obtained  goods  on  credit  while  insolvent, 
and  soon  afterwjirds  sold  them  for  less  than  their  cost  price.  The  cases  go 
to  shew  that  the  court  will  form  its  judgment  as  to  the  insolvent's  expecta- 
tions of  being  able  to  pay  any  debt  at  the  time  he  contracted  it  from  a 
general  vie»v  of  his  income,  earnings  and  property  on  the  one  hand,  and  the 
liabilities  hanging  over  him  on  the  other.  He  must  appear  to  have  contrac- 
ted new  debts  after  manifold  proof  given  of  his  incapacity  to  liquidate  ex- 
isting demands  upon  him.  Allowance  will  also  be  made  for  a  fair  prospect 
of  professional  exertions,  or  commercial  enterprise,  for  the  reasonable  hopes 
of  assistance  from  friends,  and  many  other  contingencies  of  life.  In  cases 
of  doubt,  the  character  of  the  debt  will  also  be  considered,  as  to  whether  it 
was  contracted  for  luxuries  or  the  necessary  support  of  the  insolvent's 
family,  or  in  the  ordinary  course  of  trade.  It  cannot  be  contended  that  a 
man  must  leave  off  trade  because  he  is  in  diflBculties ;  and  the  system  of 
trade  in  this  country  is  so  thoroughly  based  upon  credits,  that  no  trader  in 
the  Dominion  at  all  in  difficulties  could  carry  on  trade  without  "  purchasing 
goods  on  credit,  or  procuring  advances  in  money  (see  E-t  parte  Johnson,  4 
De  G.  &  S.  25  ;  Ex.  parte  Dornfonl,  4  De  G.  &  S.  29  ;  Ex  jmrte  Euiford,  2 
D.  M.  &  G.  234 ;  Ex  parte  Bobson,  6  D.  M.  &  G.  781 ;  Ex  jxirte  "Selhy,  6 
D.  M.  &  G.  783  ;  Ex  parte  Brundrit,  la  re  Cakhcell,  3  L.  R.  Chy.  2G  ;  Ex 
parte  Bayley,  In  re  Ainsworth,  3  L.R.  Chy.  244). 

Overdrawing  an  account  current  at  a  banker's  by  a  person  in  insolvent 
circumstances,  does  not  in  itself  amount  to  contracting  a  debt  without  rea- 
sonable or  probable  ground  of  expectation  of  being  able  to  pay  the  same 
[Ex  parte  Harrison,  2  L.  R.  Chy.  195). 


Fraud  must  03.  AVlietlier  the  defendant  in  any  sucli  case  ap- 
pear and  plead,  or  make  default,  the  plaintiif  shall  be 
,  bound  to  prove  the  fraud  charged,  and  upon  his  pro%'- 

ing  it,  if  the  trial  be  before  a  jury,  the  Judge  who 
tries  the  suit  or  proceeding  shall  immediately  after  the 

Awaniofiin-  vci'dict  rendered  against  the  defendant  for  such  fraud 

pnsonnicui.      ^  ... 

(if  such  verdict  is  given),  or  if  not  before  a  jury,  then 
immediately  upon  his  rendering  his  judgment  in  the 

Proviso.  premises,  adjudge  the  term  of  imprisonment  which  the 
defendant  shall  undergo  ;  and  he  shall  forthwith  order 

■^'  and  direct  the  defendant  immediately  to  be  taken  into 

custody  and  imprisoned  accordingly ;  but  such  judg- 
ment shall  not  aifect  the  ordinary  remedies  for  the 
revision  thereof,  or  of  any  proceeding  in  the  case. 
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OP  COMPOSITION  AND  DISCHARGE. 
94.  A  deed  of  composition  and  discliaro;e,  executed  Dec.i  of  com- 

L  ~    '  position, ami 

by  the  majority  in  number  of  those  of  the  creditors  of  ^^!^^^  ^^ 
an  Insolvent  who  are  respectively  creditors  for  sums  J'[''!|!,?,|i't"frg 
of  one  hundred  dollars  and  upwards,  and  who  repre-  tobiuuaii. 
sent  at  lea' t  three  fourths  in  value  of  the  liabilities  of 
the  Insolvjnt  subject  to  be  com}  ited  in  ascertaining 
such  proportion,  shall  have  the  same  eiFect  with  re- 
gard to  the  remainder  of  his  creditors,  and  be  binding 
to  the  same  extent  upon  him  and  upon  them,  as  if 
they  were  also  parties  to  it ;  and  such  a  deed  may  be 
invoked  and  acted  upon  under  this  Act  although  made 
cither  before,  pending,  or  after  proceedings  upon  an 
assignment,  or  for  the  compulsory  liquidation  of  the 
estate  of  the  insolvent ;  the  whole  subject  to  the  ex- 
ceptions contained  in  section  one  hundred  of  this  Act. 

The  English  Act  of  1861,  sec.  192,  contains  provisions  very  similar  to 
this  Act,  relating  to  deeds  of  composition  and  discharge.  Under  it  a  deed 
of  composition  contained  a  clause  that  the  creditors  did  release  all  actions 
and  contracts  whatsoever,  which  the  creditors  then  had,  or  which  they  at 
any  time  thereafter  might  have  against  the  bankrupt,  by  reason  or  on  account 
of  any  debt  or  debts  or  contracts  from  the  beginning  of  the  world  to  the  day 
of  the  date  of  the  deed.  It  was  held  that  the  release  was  not  unreasonable 
inasmuch  as  it  must  be  taken  to  be  restrained  by  the  whole  scope  and  object 
of  the  deed,  and  confined  to  causes  of  action  which  could  be  proved  by  a 
creditor  in  bankruptcy  (Uaselgrove  v.  JoJm  Rouse,  1  L.  R,,  Q.  B.  101). 

The  power  given  to  a  majority  of  creditors  assenting  to  a  deed  of  compo- 
sition, to  bind  the  non-assenting  minority,  is  a  statutory  power,  and  must 
be  exercised  bond  Jide  for  the  benefit  of  all  creditors.  If,  therefore,  there  is 
a  fraudulent  bargain  for  the  benefit  of  some  of  the  creditors,  or  if  the  majority 
of  the  creditors  are  induced  by  friendly  feelings  towards  the  debtor  to  accept 
a  composition  greatly  disproportioned  to  the  assets,  the  court  will  hold  the 
deed  not  to  be  binding  on  a  non-assenting  creditor.  But  if  the  assenting 
majority  appear  to  have  exercised  their  discretion  bond  fide  for  the  benefit 
of  the  creditors  the  court  will  not  sit  in  review  on  the  quantum  of  the  com- 
position {In  re  Cowen,  2  L.  R.  Chy.  503 ;  and  see  Ex  parte  Roots,  2  L,  R. 
Chy.  559). 

A  person  who  carried  on  business  in  partnership  executed  a  composition 
deed  for  the  benefit  of  his  separate  creditors  only,  which  was  assented  to  by 
the  requisite  statutory  majority  of  separate  creditors.  The  firm  was  also 
indebted,  and  it  was  held  that  the  deed  was  not  binding  on  a  dissenting 
separate  creditor,  for  it  should  have  provided  for  all  classes  of  the  insolvent's 
creditors  [Ex  parte  Glen,  2  L.  R.  Chy.  670;  and  see  I'hompson  v.  Knight, 
2  L.  R.  Ex.  42 ;  Tetley  v.  Wanless,  2  L.  R.  Ex.  21  &  275). 

As  to  a  claim  against  a  debtor  for  unliquidated  damages  not  constituting 
the  holder  of  the  claim  a  creditor  within  the  meaning  of  the  English  Act  of 
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1861  (see  Ex  prrie  Wllmot^  In  re  TJiompson,  2  L.  R.  Cliy.  795 ;  Jloggarth 
V.  Taylor,  2  L.  R.  Ex.  105;  Sharland  y.Spence,  2  L.  R.  C.  P.  450;  Rolert- 
ton  V.  Goss,  2  L.  R.  Ex.  390). 

A  deed  which  is  assented  to  by  the  required  majority  of  creditors  cannot 
bo  unreasonable,  unless  it  gives  them  some  advantage  over  the  minority  [In 
re  Richmond  Hill  Hotel  Co.,  Ex  jmrle  King,  4  L.  R.  Eq.  506 ;  affirmed  on 
appeal,  3  L.  R.  Chy.  10).  An  insolvent  executed  a  deed  of  composition, 
paying  10s.  in  the  pound.  Some  of  the  creditors  declined  to  assent,  but 
subsequently  being  informed  that  the  required  number  had  executed,  they 
took  the  amount  of  the  instalments  remitted  to  them  and  said  nothing.  The 
deed  was  afterwards  decided  to  be  void  for  want  of  a  strict  compliance  with 
the  statute,  but  the  dissenting  creditors  were  held  to  be  precluded  from 
suing  the  insolvent  for  the  balance  of  their  debt ;  as  the  mistake,  if  any, 
under  which  they  had  received  the  instalments  was  one  of  law,  and  not  of 
fact  {Kitchen  v.  Hawkins,  2  L.  R.  C.  P.  22). 

A  deed  of  composition  under  the  English  Act  of  1861,  sec.  192,  is  a  bar  to 
an  execution  issued  against  a  garnishee  under  an  order  pursuant  to  the 
garnishee  clauses  of  the  Common  Law  Procedure  Act,  to  the  same  extent 
that  it  is  a  bar  to  an  execution  on  a  judgment  [Kent  v.  Tomhinson,  2  L.  R. 
0.  P.  502). 

The  assent  of  creditors  in  writing  is  all  that  the  English  Act  of  1801,  sec. 
192,  required;  whereas  our  clause  requires  the  execution  of  the  deed  itself 
by  the  creditors.  In  an  English  case  it  has  been  hehl  that  the  creditors' 
assent  may  be  given  before  the  deed  is  executed  or  even  prepared  [Rutty  y. 
Z^enthall,  2  L.  R.  C.  P.  488). 

A  deed  of  composition  made  between  the  members  of  a  partnership  and 
the  joint  creditors  of  the  firm,  without  any  reference  to  the  separate  creditors 
of  thv  different  members  of  the  firm,  is  invalid  [Tomlin  v.  Button  &  Miller, 
3  L.  R.  Q.  B.  466;  and  see  Rixon  v.  Emary,  3  L.  R.  C.  P.  540). 

Whci-e  a  non-assenting  creditor  sues  a  debtor,  who  has  executed  a  com- 
position deed  containing  a  release,  for  a  debt  due  before  the  execution  of  the 
deed  and  the  debtor  neglects  to  plead  the  deed,  he  is  estopped  from  after- 
wards setting  up  the  release  to  defeat  the  execution  [Rossi  v.  Bailey, 
3L.  R.  Q.  B.  031). 

A  composition  dtcd  under  the  English  Act  of  1861,  between  an  insolvent 
and  his  two  partners,  of  the  one  part,  and  certain  trustees  on  behalf  of  the 
undersigned  creditors  of  the  insolvent  and  his  two  partners,  of  the  other  part, 
by  which  all  the  estate  and  effects  of  the  insolvent  and  his  two  partners  were 
assigned  by  the  insolvent  and  his  two  partners  for  the  benefit  of  the  creditors 
of  the  insolvent  and  his  two  partners,  affords  no  answer  on  equitable  grounds 
to  an  action  against  the  insolvent  by  a  creditor  for  his  separate  debt  [European 
Central  Railway  Co.  v.  W.  B.  Westall,  1  L.  R.  Q.  B.  167) ;  and  see  as  to 
effect  of  composition  deeds  to  bind  non  assenting  creditors,  and  as  to  what 
are  reasonable  provisions  in  such  deeds  (Buvelot  v.  Mills,  1  L.  R.  Q.  B.  104; 
Bond  and  another  v.  Weston,  1  L.  R.  Q.  B.  109;  Oresty  v.  Gibson,  1  L.  R. 
Ex.  112;  Reeves  and  another  v.  Watts,  1  L.  R.  Q.  B.  412;  Coles  v.  Turner, 
1  L.  R.  C.  P.  373 ;  Brooks  v.  Jennings,  1  L.  R.  C.  P.  476 ;  Blumherg  v.  Rose, 

1  L.  R.  Ex.  232 ;  Greenierg  v.  Ward,  1  L.  R.  C.  P.  585 ;  Jacoison  v.  Lamert, 

2  L.  R.  Ex.  394;  McLaren  v.  Baxter,  2  L.  R.  C.  P.  559 ;  Isaacs  v.  Green,  2 
L.  R.  Ex.  352 ;  Bailey  v.  Bowen,  3  L.  R.  Q.  B.  133 ;  Fitzpatrick  y.  Bourne, 
8  L.  R.  Q.  B.  (Ex.  ch.)  233 ;  Sotcry  v  Law,  3  L.  R.  Q.  B.  281).  A  provision 
which  makes  the  composition  payable  on  the  trustees'  certificate,  that  the 
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deed  has  been  a;^sented  to  by  the  statutory  number  of  creditors,  is  unreason- 
able [Bolnois  V.  ManUy  1  L.  R.  Ex.  28 ;  and  see  as  to  what  are  unreasonable 
provisions,  Giddings  v.  Penning,  1  L.  R.  Ex.  325 ;  Latham  v.  Lafone,  2  L. 
R.  Ex.  115 ;  Bal-er  v.  Painter,  2  L.  P.  C.  P.  492  ;  Oldia  v.  Armston,  2  L.  R. 
Ex.  40G ;    Wig/ield  v.  KicTioUon,  3  L.  R.  Q.  B.  450). 

The  deed  of  composition  referred  to  in  this  clause  may  bo  vaHdly  made 
either  before,  pending,  or  after  proceedings  under  this  Act  Yet  the  facilities 
for  having  it  executed  by  the  proper  proportion  of  creditors  are  very  different 
at  these  different  times.  It  may  be  no  easy  matter  for  an  insolvent  always 
to  ascertain  the  exact  number  and  value  of  his  creditors  with  sufhcient  ac- 
curacy to  satisfy  the  assignee  that  the  deed  has  been  executed  by  the  requi- 
site proportion.  If  thB  period  of  two  months,  allowed  to  creditors  to  bring 
in  their  claims,  has  elapsed,  there  will  be  very  little  difficulty  in  telling 
whether  the  deed  has  been  properly  executed  or  not. 

This  section,  from  analogy  to  decisions  upon  the  English  Act,  would  seem 
not  to  be  retrospective  so  as  to  bring  within  its  provisions  a  deed  of  compo- 
sition executed  before  the  statute  came  into  operation,  as  against  a  creditor 
who  had  not  executed  it  {Marsh  v.  IHggins,  19  L.  J.  C,  P.  297) ;  but  it  would 
probably  apply  to  instruments  entered  into,  but  inchoate,  at  the  time  of  the 
Act  coming  into  force,  and  since  completed  (  Waitgh  v.  Middleton,  8  Ex.  352 ; 
22  L.  J.  Ex.  109 ;  Larpent  v.  Billy,  24  L.  J.  Q.  B.  301). 

An  unreasonable  provision  in  a  composition  deed  will  render  it  invalid 
against  non-assenting  creditors  {Balden  v.  Pell,  10  L.  T.  Rep.  (N.S. )  493; 
and  see  Armitage  v.  Balcer,  10  L.  T.  Rep.  (N.S.)  52G;  Ilidson  v.  Barclay, 
10  L.  T.  Rep.  (N.S.)  587;  Woods  v.  Foote,  1  H.  &  C.  841,  in  error;  Leigh  v. 
Pendlelury,  10  Jur.  (N.S.)  296). 

A  composition  deed  by  which  the  creditors  are  entitled  to  the  composition 
only  on  signing  is  bad  {Martin  v.  Grillle,  13  W.  R.  691).  In  determining 
whether  the  requisite  majority  in  value  of  the  creditors  have  assented  to  a 
composition  deed,  the  value  of  the  securities  held  by  them  is  not  to  be 
deducted  from  the  debts  of  the  secured  creditors  (  Whittaker  v.  Lowe,  13  W. 
11.  723).  A  deed  of  composition  and  discharge,  purporting  to  be  between  the 
insolvents,  of  the  first  part,  and  a  majority  of  the  creditors  of  $100  and  up- 
wards, of  the  second  part,  was  held  invalid  because  not  executed  by  the  in- 
solvent. Such  a  deed  to  be  operative  must  provide  for  the  separate  creditors 
of  each  partner,  as  well  as  those  of  the  firm  {In  re  Garratt  &  Co.,  28  Q.  B. 
U.  C.  266). 

By  an  agreement  between  a  debtor  and  one  of  his  creditors,  the  latter 
agreed  to  accept,  by  way  of  composition,  certain  notes  of  the  debtor,  payable 
at  specified  dates ;  and  it  was  provided  that  the  debtor  should  also  give  his 
note  for  the  whole  debt,  and  that  if  he  were  guilty  of  any  default  in  paying 
the  composition  notes,  the  creditor  should  rank  on  his  estate  for  the  whole 
debt.  The  notes  were  given  accordingly,  the  debtor  made  default,  and  after- 
wards was  proceeded  against  under  the  Insolvent  Act.  It  was  held  that  the 
stipulation  as  to  the  whole  debt  was  not  illegal,  and  that  there  having  been 
default  before  the  insolvency,  the  creditor  was  entitled  to  prove  for  the  whole 
debt  {In  re  McRae,  15  Grant,  408). 

Trustees  of  a  composition  deed,  before  they  allow  a  creditor  to  sign,  are 
bound  to  ascertain  the  validity  of  his  claim,  as  by  signing  he  becomes  a 
cestui  que  trust,  and  the  trustees,  except  in  cases  of  fraud,  are  bound  to  pay 
such  dividends  as  may  be  declared  {Lancaster  v.  Slice,  31  L.  J.  Chy.  789 ; 
8  Jur.  (N.S.)  11G7). 
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It  was  formerly  held  under  the  English  Acts,  whose  provisions  are  some- 
what analogous  in  this  respect  to  those  of  our  own  act,  that  a  deed  of  assign- 
ment was  not  binding  on  a  creditor  w^ho  had  not  executed  it,  unless  such 
deed  provided  for  the  distribution  of  the  xrhole  of  the  debtor's  effects  ( Tetley 
V.  Taylor,  1  El.  &  Bl.  532 ;  17  Jur.  130  ;  Fisher  v.  Bell,  12  C.  B.  303).  The 
Chancellor  (Lord  Westbury)  has  recently  settled  the  conflicting  decisions 
upon  this  point.  lie  has  decided  that  a  complete  cesaio  bonorum  is  not 
indispensable  to  the  validity  of  such  a  deed  as  against  non-assenting  credi- 
tors {Ex  parte  Morgan,  7  L.  T.  Rep.  (N.S.)  730;  and  see  Ex  2)arte  Haw- 
lings,  7  L.  T.  Rep.  (N.S.)  582). 

Form  and  95.  Sucli  deed  of  composition  and  discbarge  may 
such  dcid.  be  so  made  eitber  in  consideration  of  a  composition 
payable  in  casb,  or  on  terms  of  credit,  or  partially  for 
casb  and  partially  on  credit ;  and  tbe  payment  of  sncb 
composition  may  be  secured  or  not  according  to  tbe 
pleasure  of  tbe  creditors  signing  it;  and  tbe  discbarge 
tberein  contained  may  be  absolute,  or  may  be  condi- 
tional upon  tbe  condition  of  tbe  composition  being 
paid ;  and  sucb  deed  may  contain  instructions  to  tbe 
Assignee  as  to  tbe  manner  in  wbicb  be  is  to  proceed, 
and  to  deal  witb  tbe  estate  and  effects  of  tbe  Insolvent, 
subsequent  to  tbe  deposit  of  sucb  deed  witb  bim,  wbicb 
If  it  ho  pon- instructions  sball  be  obeyed  by  tbe  Assignee;  but  if 

ditional  up-  iti  i  t.-  i  it  •<• 

on  payment  sucli  disciiargo  bo  Conditional  upon  tbe  composition 
positioii!"^'  being  paid,  and  tbe  deed  of  composition  and  discbarge 
tberein  contained  sliould  cease  to  bave  effect,  tbe  As- 
signee sball  immediately  resume  possession  of  tbe  entire 
estate  and  effects  of  tbe  Insolvent  in  tbe  state  and  con- 
dition in  wbicb  tbey  sball  tben  be ;  but  tbe  creditors 
bolding  claims  wbicb  were  provable  before  tbe  execu- 
tion of  sucb  deed  sball  not  rank,  vote  or  be  computed 
as  creditors  concurrently  witb  tbose  who  bave  acquired 
claims  subsequent  to  the  execution  thereof  for  any 
greater  sum  than  tbe  balance  of  composition  remain- 
ing unpaid;  but  after  sucb  subsequent  creditors  sball 
bave  received  dividends  to  tbe  amount  of  their  claims, 
then  such  original  creditors  shall  have  the  right  to  rank 
•  .  for  tbe  entire  balance  of  their  original  claims  then  re- 

maining unpaid,  and  sball  be  computed  for  all  purposes 
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for  wliicli  the  proportions  of  creditors  rcrjuire  to  bo 
ascertained,  as  creditors  for  the  fuU  amount  of  sucli 
last-mentioned  balance. 

06-  The  re-eon voyance  by  the  Assi^-nee  to  the  In-  ^'Htiof  re- 
solvent,  or  to  any  person  for  him,  of  any  part  of  his  {',y ;'^^,'f' *'" 
estate  or  effects,  whether  real  or  personal,  if  made  in  ^i;"*!  "^ 
conformity  with  the  terms  of  a  deed  of  composition 
and  discharge,  shall  have  the  same  effect  (except  as 
the  same  may  be  otherwise  agreed  by  the  conditions 
of  such  deed  or  re-conveyance),  as  if  such  property  had 
been  sold  by  the  Assignee  in  the  ordinary  course,  and 
after  all  the  preliminary  proceedings,  notices  arid  for- 
malities herein  required  for  such  sale;  and  if  such  if  it  bu  con- 
deed  of  composition  and  discharge  be  contested,  and  apiiyim-nt ..f 
pending  such  contestation,  any  payment  or  instalment  diuingtho 
of  the  composition  falls  due  under  the  terms  of  such  tion. "  Form 
deed,  tlie  payment  thereof  shall  be  postponed  till  after  tntionof 
the  expiration  oi  ten  days  after  iinal  judgment  upon 
sucli  contestation ;  and  if  proceedings  for  revision  or 
appeal  bo  commenced,  then  until  after  the  expiration 
of  ten  days  after  the  judgment  in  revision  or  in  ap- 
peal, as  the  case  may  be,  and  tlie  deed  of  re-conveyance 
need  not  contain  any  further  or  more  special  descrip- 
tion of  the  effects  and  property  re-conveyed  than  is  -, 
required  to  be  inserted  in  the  deed  of  assignment,  and 
may  be  enregistered  in  like  manner  and  with  like 
effect. 

The  two  preceding  sections  are  quite  new,  and  contain  useful  provisions  of 
a  practical  kind,  relating  to  the  terms  and  conditions  of  composition  deeds 
and  the  re-conveyance  by  the  assignee  to  the  insolvent. 


07.  If  the  Insolvent  procures  and  deposits  with  the  Duty  of 

Assignee  a  deed  of  composition  and  discharo;e,  duly  ceivniga 

,         J,         •  1     1      A     .  ,    1,   .  !.      1    detid of  corn- 

executed  as  aforesaid,  the  Assignee  shall  immediately  rosition. 

give  notice  of  such  deposit  by  advertisement ;  and  if 

opposition  to  such  composition  and  discharge  be  not  ^ 

made  by  a  creditor  within  three  judicial  days  after  the 

8 


•  • 
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last  publication  of  such  notice,  by  filing  with  the  As- 
signee a  declaration  in  writing  that  he  objects  to  such 
composition  and  discharge,  the  Assignee  shall  act  uj)on 
such  deed  of  composition  and  discharge  according  to 
its  terms ;  but  if  opposition  be  made  thereto  within 
the  said  period,  or  if  made,  be  not  withdrawn,  then  he 
sliall  abstain  from  taking  any  action  upon  such  deed 
until  the  same  has  been  confirmed,  as  hereinafter  pro- 
vided. 

By  sec.  9,  sub-sec.  2,  Act  of  1804,  the  creditors  had  six  days  after  the  last 
publication  to  oppose  the  discharge :  this  section  abridges  the  time  to  three 
days. 

KiT.ctof  98    The  consent  in  writing  of  the  said  proportion 

iiroiiormitii-  of  crcditors  to  the  discharge  of  a  debtor  absolutely  frees 

bcr  of  ciidi-  i      t      i  i  .  ,.  •  !•  -i  • 

t.ir.stort  and  discliargcs  him,  after  an  assignment,  or  alter  his 
estate  has  been  put  in  compulsory  liquidation,  from  all 
liabilities  whatsoever  (except  such  as  are  hereinafter 
specially  excepted)  existing  against  him  and  provable 
against  his  estate,  which  are  mentioned  or  set  forth  in 
the  statement  of  his  affairs  exhibited  at  the  first  meet- 
ing of  his  creditors,  or  which  are  shewn  by  any  supple- 
mentary list  of  creditors  furnished  by  the  Insolvent, 
previous  to  such  discharge,  and  in  time  to  permit  of 
the  creditors  therein  mentioned  obtaining  the  same 
dividend  as  other  creditors  upon  his  estate,  or  which 
appear  by  any  claim  subsequently  furnished  to  the 
Assignee,  whether  such  debts  be  exigible  or  not  at  the 
time  of  his  insolvency,  and  whether  the  liability  for 
As  to  hold-  them  be  direct  or  indirect;  and  if  the  holder  of  any 
tiaWepapTr  negotiable  paper  is  unknown  to  the   Insolvent,   the 

unknown  to    .      •     ,.  ,,  ,■,  •>       ^  i»  i  •  i       ,     , 

Insolvent,  lusertion  of  the  particulars  of  such  paper  m  such  state- 
ment of  affairs  or  supplementary  list,  with  the  declara- 
tion that  the  holder  thereof  is  unknown  to  him,  shall 
bring  the  debt  represented  by  such  paper,  and  the 
holder  thereof,  within  the  operation  of  this  section. 

*  A  consent  to  a  discharge  of  an  insolvent  is  operative  even  without  an  as- 
signment, provided  the  insolvent  makes  and  files  an  aflBdavit  that  he  has  no 
efltate  or  effects  to  assign  {Ee  Perry,  2  L.  J.  U.  0.  (N.S.)  75). 
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A  discharge  under  this  Act  will  not  prevent  a  party  from  being  committed 
upon  ft  judgment  summons  under  the  provisions  of  the  Division  Courts  Act. 
A  party  applying  lor  protection  from  arrest  should  shew  clearly  that  the 
name  of  the  plaintiff  was  in  his  schedule,  and  this  is  not  sufficiently  done  by 
putting  in  a  copy  of  the  schedule,  without  swearing  that  the  plaintiff's  name 
is  there  {In  re  Machiy  el  al.  v.  Goodson,  27  Q.  U.  U.  C.  203). 

The  court  set  aside,  with  costs,  a  ^fi.  fa.  lands  issued  on  7th  June,  18fi5, 
and  renewed  from  time  to  time  until  4th  June,  1887,  in  a  case  where  defen- 
dant obtained  his  discharge  on  30th  March,  1807.  Plaintiff  had  proved  his 
claim  for  the  full  amount  of  the  judgment  in  the  Insolvent  Court,  and  hud 
never  attempted  to  take  any  proceedings  under  the  writ,  which  he  refused 
to  withdraw,  although  requested  to  do  so  (Dickinson  v.  Bunnell,  19  C.  P. 
U.  C.  210). 


99.  A  discharfjie  without  composition  under  this"  Discimrgo 

^  ^  without 


on 
aflect 


Act,  whether  consented  to  by  any  creditor  or  not,  lompositi 
Biiall  not  operate  any  change  in  the  liabihty  of  any  s.Mdiui.uy 

^  .  .  •'  °  •'  ''    liabilities. 

person  secondarily  liable  to  such  creditor  for  the  debts 
of  the  Insolvent,  either  as  drawer  or  endorser  of  nego- 
tiable paper,  or  as  guarantor,  surety  or  otherwise,  nor 
of  any  partner  or  other  person  liable  jointly  or  sever- 
ally with  the  insolvent  to  such  creditor  for  any  debt ; 
nor  shall  it  aiFect  any  mortgage,  hypothec,  lien  or  col- 
lateral security  held  by  any  such  creditor  as  security 
for  any  debt  thereby  discharged. 
The  words  "  without  composition  "  in  this  section  are  new. 

lOO.  A  discharge  under  this  Act  shall  not  apply,  Discharge 

^  11^'  under  this 

without  the  express  consent  of  the  creditor,  to  any  Act  not  to 

^  .         .  apply  to 

debt  for  enforcing  the  payment  of  which  the  imprison-  ^"J*/''" 

ment  of  the  debtor  is  permitted  by  this  Act,  nor  to  any  liabilities. 

debt  due  as  damages  for  assault  or  wilful  injury  to  the 

person,  seduction,  libel,  slander,  or  malicious  arrest,  nor 

for  the  maintenance  of  a  parent,  wife  or  child,  or  as  a 

penalty  for  any  offence  of  which  the  insolvent  has  been 

convicted,  unless  the  creditor  thereof- shall  file  or  claim 

therefor ;  nor  shall  any  such  discharge  apply  without 

such  consent,  to  any  debt  due  as  a  balance  of  account 

due  by  the  insolvent  as  an  Assignee,  tutor,  curator, 

trustee,  executor  or  administrator  under  a  will,  or 

under  any  order  of  court,  or  as  a  public  officer ;  nor 
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sliall  debts  to  which  a  diseharf^o  under  this  Act  docs 
not  apply,  nor  any  privileged  debts,  nor  the  creditors 
thereof,  be  computed  in  ascertaining  whether  a  suffi- 
cient proportion  of  the  creditors  of  the  insolvent  have 
voted  ui)on,  done,  or  consented  to  any  act,  matter  or 
thing  under  this  Act ;  but  the  creditor  of  any  del)t  due 
as  a  balance  of  account  by  the  insolvent  as  assignee, 
tutor,  curator,  trustee,  executor,  administrator  or  public 
officer  may  claim  and  accept  a  dividend  thereon  from 
the  estate  without  being,  by  reason  thereof  in  any 
respect  afl'ected  by  any  discharge  obtained  by  the 
insolvent. 

Soc.  6,  sub-sec.  9,  Act  of  18f)4,  from  which  this  clause  is  mainly  taken, 
excepted  all  debts  due  as  damages  for  personal  wrongs  from  the  operation  of 
a  discharge,  without  specifically  enumerating  the  character  of  the  torts. 
Where  an  executor  has  become  bankrupt  or  insolvent,  so  as  not  to  have  the 
means,  or  refuses  to  act,  the  Court  of  Chancery  will  permit  a  creditor  to 
bring  a  bill  himself  against  persons  accountable  to  the  estate  and  have 
administration  [Burroughs  v.  Elton,  11  Ves.  29). 

conflrnift-         101.  Au  insolvcut  wlio  has  procured  a  consent  to 

tlou  of  (lis-     1  .      , .      ,  ,  .  <■        1        1      »• 

cJiarge,  and  liis  discliargc  or  the  execution  oi  a  deed  oi  composition 

on  what  ,  "  .  ... 

oonditiuns    and  discharge,  within  the  meaning  of  this  Act,  may 

it  shall  be  ^    '  ^  i        ,       . 

grauttd.  file  in  the  office  of  the  court  the  consent  or  deed  ol 
composition  and  discharge,  and  may  then  give  notice 
(Form  N)  of  the  same  being  so  filed,  and  of  his  inten- 
tion to  apply  by  petition  to  the  Court  in  the  Provinces 
of  Quebec  or  Nova  Scotia,  or  in  the  Provinces  of 
Ontario  or  New  Brunswick  to  the  Judge,  on  a  day 
named  in  such  notice  (which  however  shall  not  be 
before  the  day  on  which  a  dividend  may  be  declared 
under  this  Act),  for  a  confirmation  of  the  discharge 
effected  thereby;  and  such  notice  shall  be  given  by 
advertisement  in  the  official  Gazette  for  one  month, 
and  also  for  the'  same  period,  if  the  application  is  to 
be  made  in  the  Province  of  Ontario,  New  Brunswick 
or  Nova  Scotia,  in  one  newspaper,  and  if  in  the 
Province  of  Quebec,  in  one  newspaper  published  in 
French,  and  in  one  newspaper  published  in  English, 
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in  or  nearest  the  place  of  residence  of  the  insolvent ; 
and  upon  sndi  application,  any  creditor  of  the  insol-  t"ie<utor«  or 
vent  or  his  Assignee  under  the  authority  of  the  credit  '"i.y  opiwne 
tors,  may  appear  and  oppose  hucIi  confirmation,  either  tiouuds. 
upon  the  ground  of  fraud  or  fraud ulent  prcfercnco 
within  the  meaning  of  this  Act,  or  of  fraud  or  evil 
practice  in  procuring  the  consent  of  the  creditors  to 
the  discharge,  jii.their  execution  of  the  deed  of  com- 
position and  discharge,  as  the  case  may  be,  or  of  the 
insufficiency  in  number  or  value  of  the  creditors  con- 
senting to  or  executing  the  same,  or  of  the  fraudulent 
retention  and  concealment  by  the  insolvent  of  some 
portion  of  his  estate  or  effects,  oi*  of  the  evasion,  pre- 
varication or  false  swearing  of  the  insolvent  upon  ex- 
amination as  to  his  estate  and  effects,  0£  upon  the    i 
ground  that  the  insolvent  has  nc^t  kept  an  account  |    ^ 
book  shewing  Jiis  receipts  and  disbursements  of  cash, 
and  such  other  books  of  account  as  are  suitable  for  his 
trade,  or,  that  having  at  any  time  k>.pt  such  book  or 
books,  he  has  refused  to  produce  or  deliver  them  to, 
the  Assignee,  or  that  he  is  willully  in  default  to  obey 
any  provision  of  this  Act,  or  any  order  of  the  Court 
or  Judge ;  and  if  any  of  the  said  grounds  be  proved, 
the  confirmation  of  his  discharge  shall  be  refused  and 
such  discharge  set  aside  and  annulled;   but  in  the  rmvis..; 
Provinces  of  Ontario  and  Quebec,  the  omission  to  ^.tpingof 
keep  such  books  before  the  coming  into  force  of  the  iiooks- 
Insolvent  Act  of  1864,  and  in  the  Provinces  of  New 
Brunswick  and  Nova  Scotia,  such  omission  previous 
to  the  coming  into  force  of  this  Act,  shall  not  be  a 
sufHcient  ground  for  contesting  the  confirmation  of 
the  discharge  of  an  Insolvent;  And  provided  further  Fm-tiirr pro- 

1  n    1       T         1  i«T«i       visions  as  to 

that  any  act  on  the  part  of  the  Insolvent,  which  might  acts  ,>f  fraud 

»'  i^  ^  n        gj.  prefer- 

be  held  to  be  an  act  of  fraud  or  fraudulent  preference  ence,  tom- 

,  ^  iiiitteil  be- 

within  the  meaning  of  the  Insolvent  Act  of  1864,  or  f^'e  i*'t«>n 

"  '  periods. 

this  Act,  but  which  would  not  amount  to  fraud  if  the 
said  Act  or  this  Act  had  not  been  passed,  shall  not  be 
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a  ground  for  contesting  tlie  confirmation  of  the  dis- 
cliargo  of  any  Insolvent,  if  such  act  was  done  by  the 
Insolvent,  in  the  Province  of  Ontario  or  Quebec,  before 
the  coming  in  force  of  the  Insolvent  Act  of  1864,  or  in 
the  Province  of  ^N^ova  Scotia  or  New  Brunswick,  before 
the  coming  into  force  of  this  Act, 

The  provisions  contained  in  this  section  under  which  creditors  may  oppose 
the  discharge  of  an  insolvent  on  the  ground  of  fraud  or  fraudulent  preference 
are  of  wide  application.  This  discharge  is  effectual  to  wipe  out  liabilities 
whenever  incurred,  whether  before  or  since  the  passing  of  the  Act  of  1864  ; 
and  it  is  only  reasonable  that  the  conduct  of  the  insolvent  in  connection  with 
the  incurring  of  these  same  liabilities  should  be  closely  scrutinized  upon  his 
application  for  discharge,  although  such  investigation  may  carry  the  enquiry 
back  to  an  earlier  date  than  1864. 

Where  a  trader,  whose  whole  property  was  heavily  mortgaged,  and  who 
had  large  overdue  debts  which  he  could  not  pay,  o))tained  credit  from  Mon- 
treal merchants,  concealing  his  true  position,  falsely  alleging  that  he  was 
worth  $4,000  more  than  he  owed,  and  that  he  had  no  engagements  he  could 
not  meet,  he  was  held  to  be  guilty  of  such  fraud  as  disentitled  him  to  his 
discharge  under  the  Act,  although  committed  before  1864  (Re  Owens,  12 
Grant,  560;  and  see  Re  Staner,  2  UeG.  McN.  &  G.  263).  It  would  seem 
that  no  other  grounds  than  those  set  out  in  this  clause  can  be  taken  in  op- 
position to  the  confirmation  of  a  discharge  obtained  by  consent  of  creditors 
(Re  Holt  and  Gray,  13  Grant,  568J, 

The  neglect  to  keep  proper  books  of  account  is  a  most  serious  breach  of 
duty,  causing  great  possible  injury  to  creditors,  and  tending  to  raise  strong 
distrust  of  the  integrity  of  the  debtor;  and  Mr.  Chief  Justice  Hagarty  says 
(III  re  LamI),  4  Prac.  &  Chr.  Reps.  U.  C.  21)  that  "it  would  be  well  always 
to  punish  such  a  breach  of  duty  in  a  severe  and  exemplary  manner." 

irtiiniiisni-       102.  If  the  insolvent  does  not  deposit  such  consent 

vent  floes  Alio  ••  i-'i 

not  liu^  the    or  such  deea  oi  composition  and  discharge,  as  the  case 

('.ousi'ut  or  o    ' 

(itLMi,  for  may  be,  in  the  court,  and  give  notice  of  his  applica- 
tioii  within  tion  for  a  confirmation  of  such  discharo;e,  within  one 
inn.,',  acrert- month   fi'om   tlic  time  at  which  the  same  has  '  ^en 

itor  may  no-  i  •       a 

tify  him  to    efiected  under  this  Act,  and  proceed  therewith  there- 

ilo  so,  and  ,  '  ^  '■ 

apj.iy  for  an  after  according  to  such  notice,  anv  creditor  for  a  sura 

order  annul-  '-^  t        %i 

lintr  tho       exceeding  two  hundred  dollars,  may  cause  to  be  served 

deed.  ...  '  'I 

a  notice  in  writing  upon  the  insolvent,  requiring  him 
to  file  in  the  Court  the  consent,  or  the  deed  of  cora- 
positfon  and  discharge,  as  the  case  may  be ;  and  may 
thereupon  give  one  month's  notice  to  the  Insolvent 
(Form  O)  of  his  intention  to  apply  by  petition  to  the 
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Court  or  Judge  who  has  authority  uuder  this  Act  to 
contirm  such  discliarge,  on  a  day  named  in  such  notice, 
for  the  annulling  of  the  discharge  ;  and  on  the  day  so 
named  may  present  a  petition  to  the  Court  or  Judge, 
in  accordance  with  such  notice,  setting  forth  tlie 
reasons  in  support  of  such  application,  which  may  be 
any  of  the  reasons  upon  which  a  confirmation  of  dis- 
charge may  be  opposed;  and  upon  such  application,  if 
the  insolvent  has  not  at  least  one  week  before  the  day 
fixed  for  the  presentation  thereof,  filed  in  the  office  of 
the  court  tho  consent  or  deed  under  which  the  dis- 
charge is  eftected,  the  discharge  shall  be  annulled 
without  further  incpiiry  except  as  to  the  service  upon 
him  of  the  notice  to  file  the  same;  but  if  such  consent  rioviso;  if 

TTi  nil  •!»  •!  Ti"  the  (let'il  b(.i 

or  deed  be  so  filed,  or  it,  upon  special  application,  iiieii. 
leave  be  granted  him  to  file  the  same  at  a  subsequent 
time,  and  he  do  then  file  the  same,  the  Court  or  Judge, 
as  the  case  may  be,  shall  proceed  thereon  as  upon  an 
application  for  confirmation  of  such  discharge. 

It  is  to  be  observed  that  the  language  of  this  section  is  that  the  discharge 
*■'■  shall  be  annulled"  if  the  insolvent  docs  not  file  his  consent  or  deed.  For- 
merly (sec.  9,  sub-sec.  7,  Act  of  1864)  the  expression  in  this  place  was 
"wi«y  be  annulled,"  &c. 


103.  The  Court  or  Judge,  as  the  case  may  be,  upon  Powera  of 
hearing  the  application  for  confirmation  of  such  dis-  JiKigcon 
charge,  the  obicctions  thereto,  and  any  evidence  ad-  fm- coniiim    X 
cluced,  shall   have   power   to  make  an  order,  either  ohaine,  &c. 
confirming  the  discharge  or  annulling  the  same  accord- 
ing to  the  efl'ect  of  the  evidence  so  adduced ;  but  if 
such  evidence  should  be  insufficient  to  sustain  any  of 
the  grounds  hereinbefore   detailed    as  forming  valid 
grounds  for  contesting  such  confirmation,  but  should 
nevertheless   establish   that    the   Insolvent   has   been 
guilty  of  misconduct  in  the  management  of  his  busi- 
nes-,  by  extravagance  in  his  expenses,  recklessness  in 
endorsing  or  becoming  surety  for  others,  continuing 
his  trade  unduly  after  he  believed  himself  to  be  insol-  '     • 
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vent,  incurring  debts  without  a  reasonable  expectation 
of  paying  them  (of  whicli  reasonable  expectation  the 
proof  shall  lie  on  him,  if  such  debt  was  contracted 
within  thirty  days  of  an  assignment  or  the  issue  of  a 
I  Writ  of  Attachment) ;  or  negligence  in  keeping  his 
I  books  and  accounts ;  or  if  such  facts  be  alleged  by  any 
contestation  praying  for  the  suspension  of  the  discharge 
of  the  Insolvent,  or  for  its  classification  as  second  class, 
the  Court  or  Judge  may  thereupon  order  the  suspen- 
sion of  the  operation  of  the  discharge  of  the  Insolvent 
for  a  period  not  exceeding  five  years,  or  may  declare 
the  discharge  to  be  of  the  second  class,  or  both,  accord- 
ing to  the  discretion  of  the  Court  or  Judge. 

This  power  of  classifying  the  discharge  of  an  insolvent  is  new,  altliough 
by  the  Act  of  18G4  (sec.  9,  sub-sees.  8  and  12)  the  discharge  might  be 
granted  absolutely,  suspensively  or  conditionally. 

Under  the  Act  of  1864,  although  a  discharge  might  be  given  conditionally 
or  suspensively,  yet  when  the  condition  was  fulfilled,  or  the  time  of  suspen- 
t>ion  had  expired,  all  orders  of  discharge  possessed  the  same  value,  and  tliere 
were  among  them  no  classifications,  or  meritorious  or  degrading  distinctions 
whatever.  The  legislature  followed  in  this  the  English  Act  of  1861,  which 
materially  altered  the  law  on  the  point  by  abolishing  the  classification  of 
certificates  of  discharge  that  existed  under  the  provisions  of  12  &  13  Vic.  c. 
J  06.  By  that  Act  the  commissioner  had  to  certify  as  to  the  cause  of  bank- 
ruptcy— either  that  the  bankruptcy  had  arisen  from  unavoidable  losses  and 
misfortunes,  in  which  case  the  certificate  was  designated  as  of  the  first  class  ; 
or  that  the  bankruptcy  had  not  wholly  arisen  from  unavoidable  losses  and 
misfortunes,  in  which  case  the  certificate  was  designated  as  of  the  second 
class ;  or  that  the  bankruptcy  had  not  arisen  from  unavoidable  losses  and 
misfortunes,  in  which  case  the  certificate  was  designated  as  of  the  third 
class.  To  this  last  class  a  certain  stigma  was  deservedly  attached ;  while 
a  lirst  class  certificate  was  justly  prized  by  its  possessor  as  a  passport  by 
which  he  might  again  enter  into  business  with  an  untarnished  reputation  for 
honesty  at  least.  The  reason  given  for  the  change  was  the  uncertainty  and 
caprioiousnesH  with  which  the  several  judges  gave  the  different  classes  of 
certificates ;  but  the  wisdom  of  the  step  has  been  very  much  questioned  in 
England,  and  it  has  now  been  retraced  in  Canada. 

An  order  of  discharge  may  be  granted  subject  to  any  condition  touching 
any  salary,  pay,  emoluments,  protit,  wages,  earnings,  or  income  which  may 
afterwards  become  due  to  the  bankrupt,  and  touching  after  acquired  pro- 
perty of  the  bankrupt  (Re  Anderson,  6  L.  T.  Rep.  (N.S.)  837,  Bank. ;  Be 
Inman^Q  L.  T.  Rep.  (N.S.)  065,  Bank.)  It  seems  that  it  is  not  in  the  discre- 
tionary power  of  the  Court  to  refuse  or  suspend  the  order  of  discharge,  when 
the  bankrupt  has  not  been  guilty  of  conduct  amounting  to  a  fraud  under  this 
Act  (see  Kv.  parte  Udall,  Re  Mew,  6„L.  T.  Rep.  (N.S.)  732,  Ch.  on  appeal ; 
Ex  parte  Glass  and  Elliott,  lie  Boswall,  0  L.  T.  Rep.  (N.S.)  407). 
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Much  t'le  same  effect  as  a  refusal  of  a  discharge  has  been  obtained  in 
England  by  an  adjournment  of  a  debtor's  examination,  sine  die.  Wiiore  an 
attorney  was  adjudicated  a  bankrupt  as  a  bill  broker,  and  on  his  final  exam- 
ination it  appeared  that  he  had  lost  large  sums  on  horse  racing,  his  examina- 
tion was  adjourned  sine  die  with  a  view  to  prevent  him  obtaining  his  certifi- 
cate [Re  Parsons,  6  L.  T.  Rep.  (N.S.)  61,  Bank  Irish). 

It  seems  to  have  been  the  English  practice  to  adjourn  the  last  examination 
of  a  bankrupt  sine  die  when  he  had  been  guilty  of  an  offence,  but  not  such 
an  offence  as  would  justify  an  absolute  refusal  of  an  order  of  discharge  {Ex 
parte  Griunmitt,  10  L.  T.  Rep.  (N.S.)  680);  but  this  decision  was  reversed 
by  the  Chancellor  in  the  same  case  on  appeal  ( Griimmitt  v.  Grvmmitt,  10  Jur, 
(N.S.)  Y38),  where  it  was  held  that  the  adjournment  of  the  last  examination 
must  be  governed  by  the  same  rules  as  the  granting  of  the  order  of  dis- 
charge. 

A  discharge  cannot  be  refused  because  applied  for  to  get  rid  of  damages  in 
an  action  of  seduction  {Ex  parte  Crahtree,  Be  Taylor,  10  L.  T.  Rep.  (N.S.) 
86lj,  nor  does  the  fact  of  damages  and  costs  being  recovered  against  a  bank- 
rupt in  an  actioji  for  breach  of  promise  of  marriage  afford  any  ground  for 
opposition  to  his  discharge  {Re  Pearse,  9  L.  T.  Rep.  (N.S.)  349). 

Where  a  person  in  business  finds  himself  unable  to  p,ay  20s.  in  the  pound 
it  may  or  may  not  be  his  duty  to  discontinue  his  trade,  according  to  circum- 
stances :  continuing  his  business  may  be  a  fraud,  but  is  not  necessarily  so. 
A  trader,  after  discovering  that  he  was  not  in  a  position  to  pa}'  20s.  in  the 
pound,  continued  his  business  in  the  hope,  which  was  not  shown  to  havo 
been  absurd  or  unreasonable,  that  he  would  thereby  be  able  to  pay  all  his 
debts  in  full  and  meet  all  his  engagements  ;  and  in  the  course  of  business  so 
continued  contracted  some  new  debts;  but  was  unsuccessful,  and  after  a 
time  found  it  necessary  to  make  an  assignment  under  this  Act.  These  cir- 
cumstances were  not  sufficient  to  disentitle  him  to  his  discharge.  The  insol- 
vent is  entitled  to  read  his  own  examination  on  application  for  discharge  {Re 
Holt  and  Gray,  13  Grant,  508). 

The  fact  of  an  insolvent  having  made  a  preferential  as.signment  in  1857, 
when  it  was  not  illegal,  is  not  a  sufficient  ground,  in  itself,  for  his  being  re- 
fused a  discharge,  yet  its  bona  fides  may  be  inquired  into  [Re  Parr,  17  C. 
p.  U.  C.  621).  In  this  case  a  doubt  was  expressed  whether  fraud  committed 
before  the  Act  is  fraud  within  the  meaning  of  the  Act,  so  as  to  make  it  a 
valid  ground  for  opposition  to  the  debtor's  discharge  so  long  as  he  fully 
complies  with  the  other  requisites  of  the  Act.  A  different  view  was  taken 
in  an  earlier  case  in  the  Court  of  Chancery  {Re  Omens,  12  Crant,  500), 
which,  however,  does  not  seem  to  have  been  cited  in  the  argument. 


fi04.  Until  the  Court  or  Judge,  as  the  case  may  be,  nowtueiUs- 
has  confirmed  such  discharge,  the  burden  of  proof  of  bo  provable. 
the  discharge  being  completely  effected  under  the  pro- 
visions of  this  Act,  shall  be  upon  the  insolvent ;  but  the 
confirmation  thereof,  if  not  reversed  in  appeal,  shall  ren- 
der the  discharge  thereby  confirmed,  final  and  conclu- 
sive ;  and  an  autlientic  copy  of  the  judgment  confirming 
the  same  shall  be  sufficient  evidence  as  well  of  such  dis- 
charge as  of  the  confirmation  thereof. 
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But  a  confirmation  of  discharge  under  this  paragraph  is  not  "final  and 
conclusive"  when  obtained  by  fraud  or  fraudulent  preference  or  by  the 
means  of  the  consent  of  any  creditor  procured  by  payment  of  any  valuable 
consideration  for  such  consent,  see  below,  sees.  108  and  149  {Thomjyuon  v. 
Rutherford,  27  Q.  B.  U.  C.  205).  These  circumstances  constitute  a  good 
reply  to  a  plea  of  a  discharge  and  confirmation  thereof. 

Ari>ii(atiou       10*».  If,  after  the  expiration  of  one  year  from  the 

to  Court  or  _f.  A       •  1  1  1  •       * 

jiKiKe  for     date  of  an  As3i<jrnment  made  under  this  Act,  or  from 

iiotoiitiiiiiLMi  the  date  ot  the  issue  of  a   >V  rit  of  Attachment  there- 
from crt'di- 

tors.  under,  as  the  case  may  he,  the  Insolvent  has  not  oh- 

tained  from  the  required  proportion  of  his  creditors  a 
consent  to  his  discharpje,  or  the  execution  of  a  deed  of 
composition  and  discharge,  he  may  apply  by  petition 
to  the  Court  or  Judge,  having  power  hereunder  to 
confirm  his  discharge  if  consented  to,  to  grant  him 
his  discharge,  first  giving  notice  of  such  api)h'cation 
(Form  P),  for  one  month  in  the  manner  hereinbefore 
provided  for  notice  of  application  for  confirmation  of 
discharge. 

The  discharge  to  be  granted  under  this  section  cannot  be  held  to  have  any 
greater  effect  to  release  the  debtor  from  liabilities  than  the  discharge  obtained 
by  the  consent  in  writing  of  creditors  as  provided  in  sec.  98.  Under  the  con- 
sent discharge  the  insolvent  is  only  freed  from  liabilities  "  mentioned  or  set 
forth  in  the  statement  of  his  affairs  exhibited  at  the  first  meeting  of  his  credi- 
tors, or  which  are  shewn  by  any  supplementary  list  of  creditors  furnished  by 
the  insolvent  previous  to  his  discharge,  &c."  It  has  been  held  that  the  debtor 
must  embrace  in  this  supplementary  list  all  claims  for  which  he  seeks  dis- 
charge that  may  not  have  been  already  included  in  a  statement  regularly 
furnished.  To  a  plea  of  discharge  under  the  Insolvent  Act,  it  is  a  good 
replication  that  the  plaintiff's  name  as  a  creditor,  and  the  claim  mentioned 
in  the  declaration,  were  not  mentioned  in  the  statement  exhibited  at  the  first 
meeting  of  creditors,  nor  in  any  supplementary  schedule,  as  required  by  law, 
and  the  debt  was  never  proved  against  the  estate  [King  v.  Smith,  19  C.  P. 
U.  C.  319). 

^"^"s^ich'"'^    •   '^®-  Upon  such  application,  any  creditor  of  the  iii- 
appiiciition ;  solvent,  or  the  assignee  by  authority  of  the  creditors 

and  i)o\ver.s     "^      ^       5  a  J  J 

or  jud^'o'"'^  may  appear  and  oppose  the  granting  of  such  discharge 
upon  any  ground  upon  which  the  confirmation  of  a 
discharge  may  be  opposed  under  tl'^;  Act,  or  may 
claim  the  suspension  or  classification  of  the  discliarge 
or  both  ;  and  whether  such  application  be  contested  or 
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not  it  shall  be  incumbent  upon  the  Insolvent  to  prove 
that  he  has  in  all  respects  conformed  himself  to  the 
provisions  of  this  Act ;  and  lie  shall  submit  himself  to 
any  order  which  the  Court  or  Judge  may  make,  u})on 
or  without  an  application  to  tliat  effect,  to  the  end 
that  he  be  examined  touching  his  estate  and  effects 
and  his  conduct  and  manatrement  of  his  affairs  and 
business  generally,  and  touching  eacli  and  every  detail 
and  particular  thereof;  and  the  Court  or  Judge  may  J 
also  require  from  the  Assignee  a  rejport  in  writjng  ui)on  < 
the  conduct  of  the  Insolvent  and  the  state  oi  his  books  ' 
and  affairs  before  and  at  the  date  of  his  insolvency ;  | 
and  thereupon  the  Court  or  Judge,  as  tlie  case  may  be 
after  hearing  the  insolvent,  and  the  opposant,  if  any, 
and  any  evidence  that  may  be  adduced,  may  jQiie  an 
order  either  granting  the  discharge  of  the  insolvent  or 
refusing  it;  or  in  like  manner  and  under  the  like  cir- 
cumstances to  tliose  in  and  upon  which  the  discharge 
could  be  suspended  or  classified  as  hereinbefore  pro- 
vided upon  an  application  to  confirm  it,  an  order  may 
be  made  suspending  it  for  a  like  period,  or  declaring 
it  to  be  of  the  second  class,  or  both. 

See  notes  to  sec.  3  above,  as  to  effect  of  discharge,  &c. 

107.  At  any  time  before  iudtjment  upon  an  api:)li-  suspensioii 

r.  .'.     .  T      1  .1  T,  ,        Of  .lischarj.'e 

cation  tor  obtaining  a  discharge,  the  creditors  or  the  or  its  ciassi- 

.  /.'",  1  i>ii  •      1        fii.'ation  as 

same  proportion  ot  tliem  that  may  bind  the  remainder  s«<"n(i  class 

1  T      1  (M  /•  1        /^  Oil  ai)plii;a- 

by  a  consent  to  a  discharge,  may  file  berore  the  Court,  tionof 
or  Judge  before  whom  such  application  is  pending, 
a  declaration  in  writing,  setting  forth  that  it  is  tlieir 
desire  that  the  discharge  of  the  Insolvent  should  (if 
granted)  be  suspended  for  a  period  therein  named  not 
exceeding  five  years,  or  that  it  should  be  classed  as 
second  class,  or  both;  and  thereupon  if  such  Court  or 
Judge  should  be  of  opinion  that  the  Insolvent  is  not 
shewn  to  have  done  or  omitted  anything,  the  doing  or 
omission  of  which  would  deprive  him  of  the  riglit  to 
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1h3  discharge  under  this  Act  (but  not  otherwise)  and 
shall  therefore  be  of  opinion  to  grant  his  discharge, 
such  Judge  shall  declare  such  opinion,  and  shall  there- 
upon grant  such  discharge,  but  shall  suspend  the  same 
as  required  by  such  declaration  of*  the  creditors. 

The  proportion  of  the  creditors  that  riicay  bind  the  remainder  by  a  consent 
to  a  discharge,  is  the  majority  in  number  who  are  respectively  creditors  for 
sums  of  one  hundred  dollars  and  upwards,  and  who  represent  at  least  three 
fourths  in  value  of  the  liabilities  of  the  insolvent  (sec.  94  ante).  The 
powers  given  to  the  creditors  by  this  section  are  new  and  most  important. 
The  judge  has  no  option  to  refuse  the  suspension  of  the  insolvent's  discharge 
when  the  required  proportion  of  creditors  insist  upon  it ;  although  the 
words  of  this  section  do  not  seem  to  bind  the  judge  to  follow  the  desire  of 
the  creditors  as  to  the  classification  of  the  discharge. 


obtiihuMi'hy  108.  Every  consent  to  a  discharge  or  composition, 
vmd'''*"''^  and  every  discharge  or  confirmation,  of  any  discharge 
or  composition,  which  has  been  obtained  by  fraud  or 
fraudulent  preference,  or  by  means  of  the  consent  of 
any  creditor  procured  by  the  payment  or  promise  of 
payment  to  such  creditor,  of  anj^  valuable  considera- 
tion for  such  consent,  or  by  any  fraudulent  contrivance 
or  practice  whatever  tending  to  defeat  the  true  intent 
and  meaning  of  the  provisions  of  this  Act  in  that  be- 
half, shall  be  null  and  void. 

The  words  in  this  section  "or  by  any  fraudulent  contrivance  or  practice 
whatever  tending  to  defeat  the  true  intent  and  meaning  of  the  provisions  of 
this  act  in  that  behalf,"  arc  new. 


Exami.ia-         EXAMINATION  OF  THE  INSOLVENT  AND  OTHErvS. 
insolvent  109.  Immediately  upon  the  exiury  of  the  period  of 

coiKiuutea     one  month  from  tli  3  nrst  insertion  ot  the  advertisement 

and  recoi'd-        .    , 

eu.  giving  notice  of  the  appointment  of  an  assignee,  a 

meeting  of  the  creditors  shall  be  held  for  the  public 
examination  of  the  insolvent,  who  shall  be  summoned 
to  attend  such  meeting,  the  same  being  first  duly  called 
by  advertisement ;  and  at  such  meeting  the  insolvent 
may  be  examined  on  oath,  sworn  before  the  assignee, 
by  or  on  behalf  of  any  creditor  present,  in  his  turn ; 
and  the  examination  of  the  insolvent  shall  be  reduced 
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to  writing  by  the  assignee,  and  signed  by  the  insolvent ; 
and  any  question  put  to  the  insolvent  at  such  meeting 
which  he  shall  answer  evasively  or  refuse  to  answer, 
shall  also  be  written  in  such  examination,  with  the 
replies  made  by  the  insolvent  to  such  question ;  and  j^^'^l^^gj 
the  insolvent  shall  sign  such  examination,  or  if  he 
refuse  to  sign  the  same,  his  refusal  shall  be  entered  at 
the  foot  of  the  examination,  with  the  reasons  of  such 
refusal,  if  any,  as  given  by  himself;  and  such  examin- 
ation shall  be  attested  by  the  assignee  and  shall  be  filed 
in  the  oftice  of  the  Court, 

The  other  provisions  of  the  Act  being  complied  with,  a  discharge  cannot 
be  refused  to  the  Insolvent,  because  of  the  neglect  of  the  assignee  to  give 
notice  as  required  by  this  section  [Per  Van  Koughnet,  C,  in  appeal,  lie 
Thomas,  15  Grant,  196). 

no.  The  insolvent  may  also  be  from  time  to  time  Further 
examined  as  to  his  estate  and  effects  upon  oath,  before  ofinTuWen" 
the  Judge,  by  tlie  assignee  or  by  any  creditor,  upon 
aii~order  from  the  Judge  obtained  witliout  notice  to 
the  Insolvent,  upon  petition,  setting  forth  satisfactory 
reasons  for  such  order, — and  he  may  also  be  examined 
in  like  manner  upon  a  sul}i)aina  issued  as  of  course 
without  such  order,  in  any  case  in  which  a  writ  of 
attachment  has  been  issued  against  his  estate  and 
effects  ;  which  subj)mna  may  be  procured  by  the  plain- 
tiff, or  by  any  creditor  intervening  in  the  action  for 
that  purpose,  or  by  the  assignee,  at  any  time  after  the 
return  of  the  writ  of  attachment. 

The  following  words  at  the  end  of  this  section  are  new  :  "  At  any  time 
after  the  return  of  the  writ  of  attachment." 


111.  The  Insolvent  may  also  be  examined  on  his  ^uiwoqueut 
application  for  a  discharge  or  for  confirmation  of  a  ouai.iiiicn- 
discharge,  or  upon  the  application  of  any  creditor  for  charge,  &f. 
annulling  a  discharge ;  or  upon  any  petition  by  him 
in  the  course  of  proceedings  for  the  comj)ulsory  liqui- 
dation of  his  estate. 
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On  an  application  for  an  order  of  discharge,  the  insolvent  is  entitled  to  read 
his  own  examination,  though  taken  at  the  instance  of  a  friendly  creditor;  and 
the  only  question  is,  as  to  the  weight  to  be  attached  to  it  {He  llolt  and-  Gray^ 
13  Grant,  508). 


other  per-        113.  Aiiv  otlier  persoii  who  is  believed  to  possess 

BODS  may  be   ,  ; — "^ — ~ ^  '       /y-  /•it 

examined  on  information  respectincr  the  estate  or  eiiects  oi  tlie  in- 
order  of  the    — "     " ■■  ^  c  •  •  .J 

Judge.  solvent,  may  also  be  from  time  to  time  examined 
before__the_Juclg^e  upon  oath,  as  to  such  estate  or 
effects  upon  an  order  from  the  Judge  to  that  effect, 
which  order  the  Judge  may  grant  upon  petition  set- 
ting forth  satisfactory  reasons  for  such  order,  without 
notice  to  the  Insolvent  or  to  the  person  to  be  so  ex- 
amined. 

A  witness  appearing  upon  an  order  granted  by  the  Judge,  under  this  clause, 
is  not  bound  to  be  sworn  until  his  expenses  are  pud. 

But  the  insolvent  who  appears  by  virtue  of  the  same  order  is  not  entitled 
to  claim  payment  of  his  expenses  before  being  sworn,  and  he  may  be  exam- 
ined before  as  well  as  at  or  after  the  meeting  mentioned  in  section  109,  above 
( Worthingtofi  v.  Taijlor,  10  L.  J.  U.  C.  304). 


Insolvent  to      113,  The  Insolveut  shall  attend  all  meetings  of  his 

attend  meet-  ^  ^  i      i  i  • 

ingsof  credi-  crcditoi's,  whcu  summoued  so  to  do  by  the  assioinee, 

tors.  .  ■  . 

and  shall  answer  all  questions  that  may  be  put  to  him 
at  such  meetings  touching  his  business,  and  touching 
his  estate  and  effects ;  and  for  every  such  attendance 
he  shall  be  paid  such  sum  as  shall  be  ordered  at  such 
meeting,  but  not  less  than  one  dollar. 

Examina-         1 14.  If  it  bc  made  known  to  the  Judge  by  the  As- 

tiou  of  wife       ,  ,.  .,  iii 

or  husband    siguec  by  petition  substantiated  under  oath,  that  any 

of  Insolvent.       °,,,  .  ,  ^  itt  -i 

probable  cause  exists  therefor,  the  Judge  may  order 
the  wnfe  or  husband  of  the  Insolvent,  as  the  case  may 
be,  to  be  examined  as  to  the  reception,  use,  retention 
or  concealment  by  or  on  behalf  of  the  Insolvent,  or  by 
or  on  behalf  of  the  person  so  examined,  or  any  other 
person,  of  any  of  the  estate  or  effects  of  the  Insolvent. 

This  provision  as  to  the  wife  or  husband  of  the  insolvent  is  new  in  Canada, 
but  a  similar  clause  was  introduced  into  the  English  Act  of  1849  (sec.  108), 
and  was  not  repealed  by  their  Act  of  1861. 
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11^.  All   Deeds   of  Assiffnment,   of  Transfer,   of  Form  of 
Composition  and  ot  Keconveyance,  sliall  be  executed  tins  A(  t, 
in  the  manner  in  which  deeds  are  usually  executed  in  wuMtin 

iT-»'  !•  11T111  '       ^       Provinces 

the  i  rovince  wiierein  such  deeds  shall  respectively  "th.rtiian 

,     ^  tliat  in 

bear  date  :  and  if  such  deeds  be  executed  in  any  part  wi'i<iithcy 
of  Canada  other  than  the  Province  of  Quebec,  accord-  i-utud. 
ing  to  the  form  of  execution  of  deeds  prevailing  there, 
they  shall  have  the  same  force  and  effect  in  the  Pro- 
vince of  Quebec  as  if  they  had  been  executed  in  that 
Province  before  a  Notary ;  and  if  such  deeds  be  exe- 
cuted in  that  Province  before  a  Notary  they  shall  have 
the  same  force  and  effect  elsewhere  in  the  Dominion 
as  if  they  had  been  executed  according  to  the  law  in 
force  in  such  other  Province ;  and  copies  of  such  deeds, 
certified  as  aforesaid,  shall  constitute,  before  all  courts 
and  for  all  purposes,  'prima  facie  ^Droof  of  the  execu- 
tion and  of  the  contents  of  the  originals  of  such  deeds 
respectively,  without  production  of  the  originals  there- 
of. 

It  is  not  very  clear  to  what  the  words  in  this  section,  "  certified  as  afore- 
said," can  apply.  This  clause  was  transposed,  on  the  third  reading  in  the 
House,  from  its  former  position  immediately  following  sec.  12,  in  which  there 
is  a  reference  to  "  certified  copies  "  of  deeds  of  assignment,  executed  in  Que- 
bec, affecting  real  estate  in  other  parts  of  Canada.  Copies  of  such  deeds, 
certified  by  the  notary  or  other  public  officer  in  whose  custody  the  originals 
may  be  registered  without  other  evidence  of  the  execution  thereof  If  it  is 
intended  that  this  provision  should  extend  to  all  copies  desired  as  evidence 
of  the  contents  of  the  original  deeds,  throughout  Canada,  the  clerk  of  the 
County  Court  in  which  proceedings  are  taken,  will  be  the  proper  officer  to 
certify  to  the  copy  in  this  part  of  the  Dominion. 


116.  The  operation  of  sections  ten  and  twenty-nine  lowhat 

••■  «/  assets  cer- 

of  this  Act,  shall  extend  to  all  the  assets  of  the  in-  t'lin  sections 

'  shall  apply. 

solvent,  of  every  kind  and  description,  although  they 

are  actually  under  seizure  under  any  ordinary  writ  of 

attachment,  or  under  any  writ  of  execution,  so  long  as 

they  are  not  actually  sold  by  the  Sheriff  or  Sherifi''8  proviso :  as 

officer  under  such  writ ;  but  in  the  Province  of  Nova  Provh^ce"; 

Scotia  and  New  Brunswick  this  section  shall  not  apply  coi^  *° 
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to  any  writ  of  execution  in  the  liunds  of  tlie  Slieriff,  at 
tlic  time  of  the  coinin*^  into  force  of  this  Act;  and  tiie 
rights,  liens  and  privileges  of  the  seizing  or  attaching 
creditor,  for  liis  costs  upon  any  such  writ,  shall  be  the 
same  as  they  were  previous  to  the  passing  of  this  Act, 
in  the  province  in  which  such  writ  shall  have  issued. 

This  provision  was  first  enacted  in  the  amending  Act  of  18G5,  section  12. 

The  portions  of  the  Insolvent  Act,  whoso  operation  is  hereby  extended, 
are  those  clauses  which  set  out  the  effect  of  a  voluntary  assignment,  and  of 
the  aiipointnient  of  an  official  assignee,  respectively,  upon  the  estate  of  an 
insolvent.  It  is  most  important  that  an  attachment  should  supersede  any 
other  writs  in  the  hands  of  the  sheriff.  An  equal  distribution  of  the  estate 
of  an  insolvent  is  the  aim  of  these  laws,  and  this  object  had  very  little  chance 
of  being  accomplished  so  long  as  it  was  in  the  power  of  a  bankrupt  to  give 
disgraceful  preferences  by  allowing  a  favored  creditor  to  get  a  judgment  by 
default,  and  secure  priority  of  execution. 

Even  before  this  amendment  it  was  more  than  doubtful  whether  an  assign- 
ment or  writ  of  attachment  did  not  cover  property  of  the  insolvent  under 
actual  seizure  by  execution.  Indeed  it  has  been  so  held  by  a  County  Court 
Judge,  in  a  case  where  a  writ  of  attachment  under  the  Absconding  Debtors' 
Act  was  received  by  a  sheriff,  and  acted  upon  by  his  attaching  defendant's 
goods.  Writs  o{  fi.fa.  were  also  placed  in  his  hands  against  defendant,  and 
he  subsequently  received  an  attachment  in  insolvency.  In  this  case  it  was 
held  that  the  ordinary  writ  of  attachment,  as  well  as  the  fi.  fa.,  could  not 
have  the  effect  of  keeping  the  insolvent's  property  out  of  the  hands  of  the 
assignee  Ulenry  v.  Douglas,  1  L.  J.  U.  C.  (N.S.)  108). 

By  analogy,  and  by  applying  the  principles  and  spirit  of  the  Insolvency 
Act  to  proceedings  in  equity  to  enforce  a  sale  of  lands,  the  effect  of  a  decree 
for  sale  is  equivalent  to  the  seizure  by  the  sheriff"  of  land  under  an  execution. 
And,  until  actual  sale  under  the  decree,  the  lands  embraced  in  it  are  vested 
in  the  assignee  by  the  effect  of  his  appointment,  for  the  general  benefit  of 
creditors  ( Yale  v.  Tollerton,  2  Chy.  Chr.  Reps.  49). 

A  curious  point  arose  in  connection  with  the  interpretation  of  this  section 
in  Converse  v.  Michie,  16  C.  P.  U.  C.  167.  In  the  afternoon  of  18th 
September,  1 865,  the  Royal  assent  was  given  to  the  amending  Act.  In  the 
morning  of  that  day  a  judgment  had  been  recovered  by  M.  against  R.  ; 
execution  had  been  placed  in  the  hands  of  the  sheriff  at  half-past  ten,  and  a 
seizure  had  been  made  of  the  defendant's  goods  at  about  eleven.  On  the 
same  day  a  writ  of  attachment  was  issued  by  C.  against  R.  under  the  Act  of 
1864,  and  placed  in  the  hands  of  the  same  sheriff  at  about  half-past  eleven. 
It  was  held  that  under  these  circumstances  the  Ji.  fa.  goods  could  not  be 
considered  as  having  been  issued  and  delivered  to  the  sheriff  hefore  the  act 
came  into  force,  and  therefore  by  virtue  of  the  Act  the  writ  of  attachment 
prevailed  over  the  execution  ;  and  the  creditor  was  not  entitled  to  any  lien 
for  his  costs.  ' 

Notices  un-       117.  Noticcs  of  meetings  of  creditors  and  all  other 

hQw  given.  '  notices  herein  required  to  be  given  by  advertisement, 

without  special  designation  of  the  nature  of  such  no- 
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tice,  shall  bo  so  given  by  publication  thereof  for  two 
weeks  in  the  Official  Gazette^  also  in  the  Province  of 
Quebec  in  every  issue  during  two  weeks  of  one  news- 
paper in  English  and  one  in  French,  and  in  the  l*ro- 
vinces  of  Ontario,  New  Brunswick  and  Nova  Scotia, 
in  one  newspaper  in  English,  published  at  or  nearest 
to  the  place  where  the  Insolvent  has  his  chief  place  of 
business;  and  in  any  case,  unless  herein  otherwise 
provided,  the  Assignee  or  person  giving  such  notice 
shall  also  address  notices  thereof  to  all  creditors  and 
to  all  representatives  of  foreign  creditors  within  Canada, 
and  shall  mail  the  same  with  the  postage  thereon  paid, 
at  the  time  of  the  insertion  of  the  first  advertisement. 

118.  All  questions  discussed  at  meetings  of  credi-  nowquos- 

inii'111  1  ...  »n   tioiis  at 

tors  shall  be  decided  by  the  maioritv  in  number  ot  all  mettiugs of 

»  r.  1  -1111,  1  1       •nMlitora 

creditors  for  sums  oi  one  hundred  dollars  and  upwards,  «i>"ii  t^e 

^  '  decided. 

present  or  represented  at  such  meeting,  and  represent- 
ing also  the  majority  in  value  of  such  creditors,  unless 
herein  otherwise  specially  provided ;  but  if  the  ma- 
jority in  number  do  not  agree  with  the  majority  in 
value,  the  views  of  each  section  of  the  creditors  shall 
be  embodied  in  resolutions,  and  such  resolutions,  with 
a  statement  of  the  vote  taken  thereon,  shall  be  referred 
to  the  Judge,  who  shall  decide  between  them. 

Sec.  11,  sub-sec.  2,  Act  of  1864,  made  provision  for  an  adjourned  meeting 
in  case  the  majority  in  number  did  not  agree  with  the  majority  in  value  be- 
fore leaving  the  dispute  to  the  decision  of  the  Judge. 

In  a  case  under  the  Act  of  1864,  where  there  was  a  disagreement  between 
the  majority  in  number  and  the  majority  in  value,  and  the  motion  to  adjourn 
was  opposed  by  the  majority  in  value,  it  was  held  that  neither  party  could 
legally  oppose  the  adjournment  if  insisted  upon  by  the  other,  because  by 
doing  so  either  party  would  have  the  power  to  prevent  an  adjudication  be- 
tween them  by  the  Judge,  who  in  this  case  and  in  other  instances  (sees.  28, 
77,  103,  105)  is  to  be  the  referee  on  divisions  or  differences  arising  [Re 
Lamb,  17  C.  P.  U.  C.  173 ;  and  see  Re  Lamb,  13  Grant,  391). 

119-  If  for  any  purpose  it  becomes  necessary  to  Questions  as 

1  •  /.     1  T  i?  X         1     *°  number 

ascertain  the  proportion  ot  the  creditors  ot  an  Insol-  and  value  of 

■'■■'■  ,  ,      creditora 

vent  who  have  voted  at  any  meeting  or  concurred  m  voting,  how 

•' .  *-'  decided. 

any  act  or  document,  and  if  it  be  found  that  the  whole         S- 


y 
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of  the  creditors  holdiii^j^  claims  against  an  Insolvont 
for  snnis  of  one  Inindred  dollars  and  upwards  do  not 
represent  the  proportion  in  value  of  the  liabilities  of 
the  Insolvent  suLject  to  be  computed  in  that  behalf 
and  required  to  give  validity  to  such  vote,  act  or  docu- 
ments such  proportion  may  be  completed  by  the  votes 
or  concurrence  of  creditors  holding  claims  of  less  than 
one  hundred  dollars. 
This  is  taken  from  the  Act  of  1805,  sec.  21. 

Notico  120.  "Whenever  a  meeting  of  creditors  cannot  bo 

delay.         held,  or  an  application  made,  until  the  expiration  of  a 
delay  named  herein,  notice  of  such  meeting  or  appli- 
cation may  be  given  pending  such  delay. 
This  was  first  enacted  in  thj  Act  of  18C5,  sec.  30. 

Certain  ISB.  If  tliG  first  meeting  of  creditors  which  takes 

tliiiiLTH  iiifiy 

bLMiuneat    pL'icc  after  the  ex])iry  of  the  ])eriod  of  one  month  from 
inK,  tiicmgh   tiic  advertiscmcnt  oi  tiic  apiiomtment  oi  an  assignee 

not  ineu- 

tiomd  ill      be  called  for  the  ordering  of  the  affairs  of  the  estate 

notice.  i-i  i-         i 

generally,  and  it  be  so  stated  in  the  notices  calling 
such  meeting,  all  the  matters  and  things  respecting 
which  the  creditors  may  vote,  resolve  or  order,  or 
which  they  may  regulate  nnder  this  Act,  may  be 
voted,  resolved  or  ordered  upon  and  may  be  regu- 
lated at  such  meeting,  without  having  been  specially 
mentioned  in  the  notices  calling  such  meeting,  not- 
witlistaiiding  anything  to  the  contrary  in  this  Act 
contained,  due  regard  being  had,  however,  to  the  pro- 
portions of  creditors  required  by  this  Act  for  any  such 
vote,  resolution,  order  or  regulation. 

Very  extensive,  but  quite  necessary  povA^ers,  are  given  to  the  creditors  at 
their  first  meeting.  They  should  not  fail  on  that  occasion  to  give  their  atten- 
tion to  all  the  dillerent  points  on  which  they  are  empowered  to  act.  They 
should  regulate  the  security  to  be  given  by  the  assignee,  and  the  remunera- 
tion that  he  is  to  receive;  give  general  and  particular  instructions  to  the  as- 
signee, and  act  upon  his  report  on  the  many  questions  that  may  have  arisen. 
They  might  also  have  the  insolvent  examined  before  them  under  the  autho- 
j  Hy  of  section  109. 
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]!33.  Tlic  cluims  of  creditors  (Form  Q)   sluvll  Lo  Form  mid 

....  uittstiitiun 

funilshcd  to  the  Assi«i;nee  or  interim  Assignee,  as  the  of  <  liii""*. 

~  1    "'"'  '"'"'■0 

case  inav  be,  in  writing,  and  they  sliall  be  attested  wiiou.  i.>bo 
nnder  oath,  taken  in  Canada  before  tlic  Assi<i;nee  or 
before  any  Judge,  Commissioner  for  taking  atHdavits, 
or  J'.istice  of  tlie  Peace,  and  out  of  Canada  before  any 
Judge  of  a  Court  of  Ilccord,  any  Cominiss^ioner  for 
taking  affidavits  appointed  by  any  Canadian  Court, 
the  Cliicf  Municipal  Officer  for  any  town  or  city,  or 
any  British  Consul  or  Vice-Consul,  or  Ijefore  any  i)cr- 
8on  authorized  by  any  statute  of  Canada  or  of  any 
Province  therein  to  take  affidavits  to  be  used  in  any 
part  of  Canada. 

For  the  proper  person  to  jnnke  this  affidavit  see  below,  sec.  123. 

Certain  creditors  are  by  special  enactment  entitled  to  prove  their  debts 
against  the  estate  of  a  banlirupt.  By  10  &  11  Vic,  c.  10  (Con.  Stats.  Canada, 
c.  5'J),  an  owner  of  goods  that  have  been  pledged  by  an  agent  entrusted  with 
the  possession  of  them  is  entitled  to  redeem  tlie  same  upon  certain  terms. 
Section  21  of  the  Consolidated  Act  provides  for  the  rights  of  the  creditor  in 
case  of  the  bankruptcy  of  such  agent  as  follows ; — 

"In  case  of  the  bankruptcy  of  any  such  agent,  and  in  case  the  owner  of 
the  goods  redeems  the  same,  he  shall,  in  respect  of  the  sum  paid  by  him  on 
account  of  the  agent  for  such  redemption,  be  held  to  have  paid  the  same  for 
the  use  of  such  agent  before  his  bankru])tcy,  or  in  case  the  goods  have  not 
been  so  redeemed  the  owner  shall  be  deemed  a  creditor  of  the  agent  for  the 
value  of  the  goods  so  pledged,  at  the  time  of  the  pledge,  and  may  in  either 
case  prove  for,  or  set  off  the  sum  so  paid,  or  the  value  of  such  goods,  as  the 
case  may  be." 

A  wife  may  not  prove  against  her  husband's  estate  for  arrears  of  alimony 
payable  to  her  under  an  order  of  the  Court  of  Chancery  {Ex  parte  liice^  10 
L.  T,  Rep.  (N.S.)  103). 

One  of  several  makers  of  a  joint  and  several  promissory  note  in  favour  of 
a  third  party  having  paid  the  debt  secured  by  the  note,  may  not  prove  upon 
the  note  against  some  of  the  co-makers  under  their  bankruptcy,  llis  remedy 
is  by  contribution  from  each  of  his  co  contractors  pj'O  portione  {Ex  parte 
SchenJc,  Ee  Viner,  10  L.  T.  Rep.  (N.S.)  44).. 

Upon  a  creditor  coming  in  to  prove  against  an  estate  upon  a  judgment  debt, 
the  consideration  therefor  may  be  inquired  into  on  the  ground  of  fraud  [Re 
Sowerhj,  6  L.  T.  Rep.  (N.S.)  581).  A  creditor  cannot  prove  for  a  debt  that 
is  due  under  a  parol  contract  where  the  Statute  of  Frauds  requires  the  con- 
tract to  be  in  writing  {Re  The  Fentreguinea  Fuel  Comjjany,  Fx  parte 
Acraman,  8  Jur.  (N.S.)  700). 

Where  the  executor  under  the  will  of  a  creditor  of  a  bankrupt  firm  declines 
to  make  proof  against  the  estate  of  the  bankrupts,  on  the  ground  that  he  is 
ignorant  of  the  circumstances,  under  which  the  debt  accrued,  the  court  will 
allow  proof  by  the  residuary  legatees  under  the  will,  subject  to  a  direction 
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for  payment  of  the  dividend  to  the  executor  {Ex  parte  Caldioell,  Re  Strahan, 
Paul  and  Bates,  13  W.  11.  952). 

Affidavits,  133-  Any  affidavit  requiring  to  be  sworn  in  pro- 
to  be  made,  cccdings  in  insolvency,  may  be  sworn  before  any  Com- 
missioner for  taking  affidavits,  appointed  by  any  of  the 
Courts  of  Law  or  of  Equity  in  any  of  the  said  Pro- 
vinces ;  or  before  any  Judge  having  civil  jurisdiction 
in  any  of  the  said  Provinces ;  and  such  affidavit  may 
be  made  by  the  party  interested,  or  by  his  agent  in 
that  behalf  having  a  personal  knowledge  of  the  matters 
therein  stated. 
Set-offs,  how      124.  The  Statutes  of  set-off  shall  apply  to  all  claims 

allowed.  ,      ,  ,      .        . 

in  insolvency  and  also  to  all  suits  instituted  by  the  As- 
signee for  the  recovery  of  debts  due  to  the  insolvent, 
in  the  same  manner  and  to  the  same  extent  as  if  the 
insolvent  were  plaintiif  or  defendant  as  the  case  may 
be,  except  in  so  far  as  any  claim  for  set-off  shall  be 
affected  by  the  provisions  of  this  Act  respecting  frauds 
or  fraudulent  preferences. 

Ihis  clause  appeared  first  in  the  amending  Act  of  1865. 

"^.,'6  right  of  set-off  is  a  purely  statutory  provision,  and  it  is  the  better 
opinion  that  it  did  not  apply  to  mutual  debts  due  respectively  to  and  by  a 
bankrupt  estate  until  this  amendment.  Formerly,  if  a  creditor  of  a  bankrupt 
vrere  also  indebted  to  the  bankrupt,  the  assignee  might  sue  him  for,  and 
recover  the  amount  of  the  latter  debt,  and  he  might  prove  upon  the  bank- 
rupt's estate  for  the  amount  due  to  him.  This  was  extremely  disadvantage- 
ous to  creditors,  where  there  happened  to  be  mutual  dealings  between  them 
and  the  bankrupt;  they  would  have  to  pay  the  whole  of  the  debts  due  by 
them  and  receive,  probably,  but  a  fractional  part  of  the  debt  duo  to  them. 
This  was  remedied  in  England  by  several  enactments ;  but  by  the  statute 
which  introduced  English  laws  into  Upper  Canada,  "  those  respecting  bank- 
rupts "  are  excepted  ;  and  we  were  left  without  a  law  of  set-off  in  insolvency 
matters.     This  amendment  removes  a  source  of  great  injustice  to  creditors. 

The  debt  due  from  the  bankrupt  to  the  creditor  must  be  such  as  might 
be  proved  under  the  bankruptcy,  otherwise  it  cannot  be  set-off;  and  the 
mutual  credits  must  be  given  before  the  bankruptcy,  so  as  to  make  the 
balance  claimed  due  at  the  time  of  the  bankruptcy  {Jleicison  v.  Guthrie, 
3  Scott,  298).  If  a  banker  receives  and  pays  money  on  account  of  a  bank- 
rupt, after  notice  of  his  bankruptcy,  he  cannot  set-ofF  the  payments  against 
the  receipts,  as  against  the  assignee  {Vernon  v.  Ilanhey,  2  T.  R.  113; 
Raphael  v.  JJirdwood,  5  Price,  604). 

Debts  to  be  set-off,  however,  must  both  be  due  in  the  same  right;  you 
cannot  set-off  a  debt  due  to  an  executor  against  a  debt  due  from  him  in  his 
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own  right  {Bishop  v.  Church,  3  Atk.  691).  A  debt  due  by  an  insolvent  to 
a  firm  cannot  be  set-off  against  a  private  debt  due  from  one  of  the  partners 
to  the  insolvent  [Ex parte  Soames,  3  D.  &  C.  320). 

Where  an  assignee  has  reason  to  doubt  the  fairness  of  a  creditor's  set-off, 
and  has  the  option  of  suing  either  by  action  ex  contractu^  as  assumpsit,  debt, 
&c.,  or  by  action  ex  delicto,  as  trover,  case,  &c.,  he  should  adopt  the  latter; 
for  in  actions  ex  delicto  the  defendant  cannot  set  off  any  debt  due  to  him  by 
the  bankrupt  (  Wilkins  v.  Carmichael,  1  Doug.  101 ;  Key  v.  Flint,  8  Taunt. 
21).  A  bankrupt  on  the  eve  of  bankruptcy  sold  and  delivered  goods  to  one 
of  his  creditors  for  the  purpose  of  giving  him  a  fraudulent  preference,  and 
the  assignees  afterwards  brought  an  action  of  assumpsit  against  him,  to 
recover  the  amount  of  the  goods ;  it  was  held  that  although  the  assignees 
might  have  disaffirmed  the  contract  of  the  bankrupt,  and  have  recovered  the 
value  of  the  goods  in  trover,  in  which  case  there  could  have  been  no  set-off, 
yet,  as  they  had  sued  in  assumpsit,  and  thereby  confirmed  the  contract,  the 
creditor  was  entitled  to  set-off  his  debt  {Smith  v.  Hodson,  4  T.  R.  211). 

If,  by  mistake,  a  creditor  pay  the  assignees  the  whole  amount  of  his  debt, 
without  deducting  his  set-off,  he  may  afterwards  recover  it  from  the  assignees 
as  money  had  and  received  to  his  use  {Bise  v.  Dickson,  1  T.  R.  285). 


servi(!e  of  13«»-  One  clear  clay's  notice  of  any  petition,  motion, 
u'murthia  ordci"  OF  rulc,  shall  be  sufficient  if  the  party  notified 
resides  within  fifteen  miles  of  the  place  where  the  pro- 
ceeding is  to  be  taken,  and  one  extra  day  shall  be 
sufficient  allowance  for  each  additional  fifteen  miles  of 
distance  between  the  place  of  service  and  the  place  of 
proceeding  ;  and  service  of  such  notice  shall  be  made 
in  such  manner  as  is  now  prescribed  for  similar  services 
in  tlie  Province  within  which  the  service  is  made. 
commis-  13G-  The  Judo;e  shall  have  the  same  power  and 

exan.iimtion  authoritv  HI  rcsDcct  of  the  issuiuo;  and  dealintr  with 

OfWltUfSSl'3.  •        •  />  1 

commissions  for  the  examination  of  witnesses,  as  are 
possessed  by  the  ordinary  Courts  of  Eecord  in  the  Pro- 
vice  in  whicli  the  proceedings  are  being  carried  on, 
and  may  also  on  petition  of  either  of  the  parties  to  a 
contestation  before  an  Assignee,  order  the  issue  of  such 
a  commission  by  the  Assignee. 

Formerly  (sec.  11,  sub-sec.  10,  Act  of  1864)  there  was  no  power  to  issue 
a  commission  in  matters  before  the  assignee. 

The  issue  of  commissions  for  the  examination  of  witnesses  in  Courts  of 
Record  in  Ontario  is  principally  regulated  by  the  following  sections  of  chap- 
ter 32  Con,  Stats.  U.  C.  :— 

"Sec.  19. — In  case  the  plaintiff  or  defendant  in  any  action  in  either  of  the 
superior  Courts  of  Common  Law,  or  in  any  County  Court,  is  desirous  of 
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having  at  the  trial  thereof,  the  testimony  of  any  aged  or  infirm  person  resi- 
dent within  Upper  Canada,  or  of  any  person  who  is  about  to  withdraw  there- 
from, or  who  is  residing  without  the  limits  thereof,  the  Superior  Court  in 
which  the  action  is  pending,  or  a  judge  of  either  of  such  Courts,  or  the 
County  Court  in  which  the  action  is  pending,  or  a  judge  thereof,  may,  upon 
the  motion  of  such  plaintiff  or  defendant,  and  upon  hearing  the  parties,  order 
the  issue  of  one  or  more  Commission  or  Commissions,  under  the  seal  of  tho 
Court  in  which  the  action  is  pending,  to  one  or  more  Commissioner  or  Com- 
missioners, to  take  the  examination  of  such  person  or  persons  respectively. 

Sec.  20. — Due  notice  of  every  such  Commission  shall  be  given  to  the 
adverse  party  to  the  end  that  he  may  cause  the  witnesses  to  be  cross- 
examined. 

Sec.  21. — In  case  the  examination  of  any  witness  or  witnesses  taken  with- 
out the  limits  of  Upper  Canada,  pursuant  to  any  such  Commission,  be  proved 
by  an  afttdavit  of  the  due  taking  of  such  exammation,  sworn  before,  and  certi- 
fied by  the  Mayor  or  Chief  Magistrate  of  the  city  or  place  where  the  same  has 
been  taken,  and  in  case  such  commission  with  such  examination  and  affidavit 
thereto  annexed  be  returned  to  the  Court  from  which  such  commission  issued 
close  under  the  hand  and  seal  of  one  or  more  of  the  Commissioners,  the  same 
shall  ])rimd  facie  be  deemed  to  have  been  duly  taken,  executed  and  returned, 
and  shall  be  received  as  evidence  in  the  cause,  unless  it  be  made  to  appear  to 
the  Court  in  which  such  examination  is  returned  and  published,  or  before 
which  the  same  is  offered  in  evidence,  that  the  sdme  was  not  duly  taken  ;  or 
that  the  deponent  is  of  sound  mind,  memory,  and  understanding,  and  living 
within  the  jurisdiction  of  the  Court  at  tho  time  such  examination  is  olTered 
in  evidence  to  such  Court." 


stibpnenas         137.  Ill  aiiv  pi'oceedinij:  or  contestation  in  insol- 

to  witucss  •/     X  o 

vency,  the  Court  or  Judge,  or  the  Assignee,  as  the 
case  may  be,  may  order  a  Writ  of  siibjpcena  ad  testifi- 
candum or  of  suhpa^na  duces  tecum  to  issue,  command- 
ing tlie  attendance  as  a  witness  of  any  person  within 
the  limits  of  Canada. 
Service  of         128.  All  rulcs,  writs  of  subpoena,  orders  and  war- 

process,  &c.  .  /-,         ^  a       • 

rants,  issued  by  any  Judge,  Court  or  Assignee  in  any 
matter  or  proceeding  under  this  Act,  may  be  validly 
served  in  any  part  of  Canada  upon  the  party  affected 
or  to  be  aflected  thereby;  and  the  service  of  them,  or 
any  of  them,  may  be  validly  made  in  such  manner  as 
is  now  prescribed  for  similar  services  in  the  Province 
within  which  the  service  is  made ;  and  the  person 
charged  with  such  service  shall  make  his  return  there- 
of and  on  oath,  or,  if  a  Sheriff  or  Bailift*  in  the  Pro- 
vince of  Quebec,  may  make  such  return  under  his 
oath  of  ofiice. 
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139.  In  case  any  person  so  served  "witli  a  writ  of  nisohcdi- 

.   1  ,  ,,  .         .  ence  of  writs 

subpmua  or  with  an  order  to  appear  for  examination,  im.i  inwcss, 
does  not  appear  according  to  the  exigency  oi  such  niie. 
writ  or  process,  the  Conrt  or  the  Judge  on  wliose 
order  or  within  the  limits  of  wliose  territorial  juris- 
diction the  same  is  issued,  may,  upon  proof  made  of 
tlie  service  thereof,  and  of  such  default,  if  the  person 
served  therewith  has  his  domicile  within  tlie  limits  of 
the  Province  within  which  such  writ  or  process  issued, 
constrain  such  person  to  appear  and  testify,  and  punish 
him  for  non-appearance  or  for  not  testifying  in  the 
same  manner  as  if  such  person  had  been  summoned 
as  a  witness  before  such  Court  or  Judge,  in  an  ordi- 
~  ary  suit ;  and  if  the  person  so  served  and  making 
iefaul'L,  has  his  domicile  beyond  the  limits  of  the  Pro- 
vince within  which  such  writ  or  process  issued  such 
Court  or  Judge  may  transmit  a  certificate  of  such 
default  to  any  of  Her  Majesty's  Superior  Courts  of 
Law  or  Equity  in  that  part  of  Canada  in  which  the 
person  so  served  may  reside,  and  the  Court  to  wliich 
such  certificate  is  sent,  shall  thereupon  proceed  against 
and  punish  such  person  so  having  made  default,  in 
like  manner  as  it  might  have  done  if  such  person  had 
neglected  or  refused  to  ap])ear  to  a  writ  of  subpa^na  or 
other  similar  process  issued  out  of  such  last  mentioned 
Court ;  and  such  certificate  of  default  signed  by  the  vv<m(  of 
Court,  Judge  or  Assignee  before  whom  default  was 
made  and  copies  of  such  writ,  process  and  of  the 
return  of  service  thereof  certified  by  the  Clerk  of  the 
Court  in  which  the  order  of  transmission  is  made, 
shall  be  lyrnma  facie  proof  of  such  writ  or  process, 
service,  return,  and  of  such  default. 

130-  No  such  certificate  of  default  shall  be  so  trans-  Exi.enses 
mitted,  nor  shall  any  person  be  punished  for  neglect  or  t"mi.red  to 
refusal  to  attend  for  examination  in  obedience  to  any  ii'loia'aus'a 

11  i_i  •      •!  1  .      ,       witness,  &c. 

such  sul)paena  or  other  similar  process,  unless  it  be 
made  to  appear  to  tlie  Court  or  Judge  transmitting. 
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and  also  to  the  Court  receiving  sacli  certificate,  tliat  a 
reasonable  and  sufficient  sum  of  money,  according  to 
the  rate  per  diem,  and  per  mile  allowed  to  witnesses 
by  the  law  and  practice  of  the  Superior  Courts  of  Law 
■within  the  jurisdiction  of  which  such  person  was  found, 
to  defray  the  expenses  of  coming  and  attending  to  give 
evidence,  and  of  returning  from  giving  evidence,  had 
been  tendered  to  such  person  at  the  time  when  the  writ 
of  subpa3na,  or  other  similar  process,  was  served  upon 
him. 
These  provisions  are  mainly  taken  from  Con.  Stats.  Can.  ch.  79. 

Forms  131.  The  fomis  appended   to  this  Act,  or  other 

Act.  forms  in  equivalent  terms,  shall  be  used  in  the  pro- 

ceedings for  which  such  forms  are  provided ;  and  in 
every  contestation  of  a  claim,  collocation,  or  dividend 
or  of  an  application  for  a  discharge,  or  for  confirming 
or  annulling  a  discharge,  the  facts  upon  which  the 
contesting  party  relies,  shall  be  set  forth  in  detail, 
with  particulars  of  time,  place  and  circumstance,  and 
no  evidence  shall  be  received  upon  any  fact  not  so  set 
constnic-     fortli ;  but  in  every  petition,  application,  motion,  con- 
ments.^*''  ^  tcstatiou,  or  other  pleading  under  this  Act,  the  parties 
may  state  the  facts  upon  which  they  rely,  in  plain  and 
concise  language,  to  the  interpretation  of  which  the 
rules  of  construction  applicable  to  such  language  in 
the  ordinary  transactions  of  life  shall  apply. 
Foreign  .lis-       133-  No  plca  or  exception  alleging  or  setting  up 
toi)ar'dihts  any  discharge  or  certificate  of  discharge,  granted  under 

contraittod        ,        -i-»       i  t         n  -r  i»  i      ^ 

In  Canada,    the  Bankrupt  or  Insolvent  Law,  ot  any  country  what- 
soever beyond  the  limits  of  Canada,  shall  be  a  valid 
defence  or  bar  to  any  action  instituted  in  any  Court  of 
competent  jurisdiction  in  Canada,  for  the  recovery  of 
any  debt  or  obligation  contracted  within  such  limits. 
Astoamend-      133.  The  rulcs  of  proccduro  as  to  amendments  of 
pro'wdi'ngs  pleadings,  which  are  in  force  at  any  place  where  any 
Aot.^'   "^    proceedings  under  this  Act  are  being  carried  on,  shall 
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apply  to  all  proceedings  under  this  Act ;  and  any  Court 
or  Judge,  or  Assignee,  before  whom  any  such  proceed- 
ings are  being  carried  on,  shall  have  full  power  and 
authority  to  apply  the  appropriate  rules  as  to  amend- 
ments, to  the  proceedings  so  pending  before  him  ;  and 
no  pleading  or  proceeding  shall  be  void  by  reason 
of  any  irregularity  or  default  which  can  or  may  be 
amended  under  the  rules  and  practice  of  the  Court. 

134.  The  death  of  the  Insolvent,  pendinrj  proceed-  Provision  in 

-        ^  .  ^'^      .  ^  ^        -,  case  of  death 

mgs  upon  a  voluntary  assignment  or  m  compulsory  otiusoivent. 
liquidation,  shall  not  affect  such  proceedings,  or  im- 
pede the  winding  up  of  his  estate ;  and  his  heirs  or 
other  legal  representatives  may  continue  the  proceed- 
ings on  his  behalf  to  the  procuring  of  a  discharge,  or 
of  the  confirmation  thereof,  or  of  both;  and  the  provi-  i^i^pTesenta- 
sions  of  this  Act  shall  a])ply  to  the  heirs,  administra-  f^i'iiaWe. 
tors  or  other  legal  representatives  of  any  deceased 
person  who,  if  living,  would  be  subject  to  its  provi- 
sions, but  only  in  their  capacity  as  such  heirs,  admin- 
istrators or  representatives,  without  their  being  held  to 
be  liable  for  the  debts  of  the  deceased,  to  any  greater 
extent  than  they  would  have  been  if  this  Act  had  not 
been  passed. 

,  The  death  of  the  bankrupt  after  the  Act  of  Bankruptcy,  and  the  com- 
mencement of  proceedings  under  this  Act,  but  before  the  appointment  of 
assignees  may  occasion  some  curious  results.  For  instance,  if  a  bankrupt 
be  seized  or  possessed  of  lands  in  joint  tenancj^  his  moiety  of  course  passes 
to  the  assignees  by  their  appointment,  and  they  unquestionably  hold  as 
tenants  in  common  with  the  person  seized  or  possessed  of  the  other  moiety. 
But  a  question  will  arise  as  to  whether  the  death  of  the  bankrupt  before  the 
actual  execution  of  the  appointment  of  the  assignees  would  have  the  effect 
of  preventing  survivorship. 

133.  The  costs  of  the  proceedings  in  Insolvency  costs ;  on 
up  to  and  mclusive  of  the  notice  of  the  appointment  penyandin 

,  .       ,  .  .    .1  r,         wliat  Older 

of  the  Assignee,  shall  be  paid  by  privilege  as  a  first  chargeable. 
charge  upon  the  arrets  of  the  insolvent ;  the  disburse-  ■.  i 

ments  necessary  foi  winding  up  the  estate  shall  bo 
the  next  charge  on  the  property  chargeable  with  any 
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mortgage,  liypotliec  or  lien,  and  upon  the  iininciini- 
bercd  assets  of  the  est^ite  respectively,  in  such  propor- 
tions as  may  be  justified  by  the  nature  of  such  dis- 
bursements, and  their  relation  to  the  property  as  being 
incumbered  or  not,  as  the  case  may  be ;  and  the  remu- 
neration of  the  assignee  and  the  costs  of  the  judgment 
of  coniirmation  of  the  discharge  of  the  insolvent,  or  of 
the  discharge  if  obtained  direct  from  the  Court,  and 
the  costs  of  the  discharo-e  of  the  assifj-nee  beini»:  first 
taxed  by  the  Judge  at  the  tariff,  or  if  there  be  no 
tariff  at  the  same  rate  as  is  usual  for  uncontested  pro- 
ceedings of  a  similar  character,  after  notice  to  the  in- 
specters,  or  to  at  least  three  creditors,  shall  also  be 
paid  therefrom  as  the  last  privileged  charge  thereon. 

Provision  as      130.  Tlio  Judgc  sliall  liavc  tlic  powcr,  upon  special 

to  itittcrs 

acMrosse.i  to  causo  bciug  slicwu  bctore  him  under  oath  for  so  domg, 

lusolvuut  by  1  1        T-»  • 

Post.  to  order  the  Postmaster  at  the  place  of  residence  of  the 

insolvent,  to  deliver  letters  addressed  to  him  received 
at  such  Post  Office  to  the  Assignee,  and  to  authorize 
the  Assignee  to  open  such  letters  in  the  presence  of 
the  Prothonotary  or  Clerk  of  the  Court  of  which  such 
Judge  is  a  member ;  and  if  such  letters  be  upon  the 
business  of  the  estate  the  Assignee  sliall  retain  them, 
giving  communication  of  them  however  to  the  insol-. 
vent  on  request;  and  if  they  be  not  on  the  business  of 
the  estate  they  shall  be  re-sealed,  endorsed  as  having 
been  opened  by  the  Assignee  and  returned  to  the  Post 
Office ;  and  a  memorandum  in  writing;  of  the  doings  of 
the  Assignee  in  respect  of  such  letters,  shall  be  made 
and  signed  by  him  and  by  the  Prothonotary  or  Clerk, 
and  deposited  in  the  Court. 

This  section  is  new  to  Canada,  but  since  the  Act  of  1849,  sec.  124,  the 
English  court  has  had  power  to  order  that  all  post  letters  directed  to  the 
bankrupt  be  delivered  by  the  postmaster  to  the  official  assignee.  It  has 
been  held  that  if  the  bankrupt  abscond  without  surrendering,  the  court  will 
order  all  his  past  letters  addressed  to  his  place  of  business  to  be  intercepted 
and  sent  to  the  official  assignee  {Re  Lawrence,  20  L.  T.  Rep.  16). 


:% 
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137.  If  the  Juc1«ji;g  liokls  a  claim  a";ainst  the  estate  Provision  as 

to  cfist'S  in. 

of  ail  insolvent  he  shall  be  ipso  facto  disqualified  from  wiiioiitiie 
actino;  as  a  Judo-e  in  any  matter  connected  with  such  «'»!"•"  i»ii8 1^ 

~  ^      ^  -^  cliiiiu  ou  the 

claim  ;  and  in  such  case  the  Judge  competent  to  act  ii«tate. 
in  matters  of  insolvency,  in  any  of  the  counties  adjoin- 
ing that  in  which  the  insolvent  has  his  chief  place  of 
business,  and  who  is  not  disqualified  under  this  section, 
shall  be  the  Judge  who  shall  have  jurisdiction  in  such 
matter,  in  the  place  and  stead  of  the  Judge  so  disquali- 
fied ;  and  if  the  Assignee  to  any  estate  be  a  claimant 
thereon  as  a  creditor,  or  be  collocated  for  any  charges 
or  remuneration,  or  be  the  agent,  attorney  or  repre- 
sentative of  any  claimant  thereon,  he  shall  not  hear, 
award  or  determine  upon  any  contestation  of  his  own 
claim  or  collocation,  or  of  the  claim  of  the  person 
represented  by  him,  or  of  any  dividend  thereon,  or 
upon  any  contestation  or  issue  raised  by  him,  or  by 
the  person  represented  by  him ;  but  in  such  case  such 
contestation  shall  be  decided  by  the  Judge,  subject  to 
appeal,  as  hereinbefore  provided ;  and  upon  a  sugges- 
tion being  filed  before  the  Judge,  or  the  Assignee,  as 
the  case  may  be,  of  his  disqualification  under  this 
section,  the  Judge  «r  Assignee  shall  be  bound  within 
twenty-four  hours  thereafter,  to  declare  under  his 
liand,  by  a  writing  filed  with  the  Assignee,  whether 
such  Judge  or  Assignee  is  so  disqualified  or  not,  and 
if  he  does  not,  he  shall  be  conclusively  held  to  be  so 
disqualified;  and  the  validity  or  correctness  of  such 
declaration  may  be  contested,  in  the  case  of  the  Judge, 
by  summary  petition  before  the  Judge  who  would  bo 
competent  to  act  in  the  place  or  stead  of  the  Judge 
alleged  to  be  disqualified,  and  in  the  case  of  the  As- 
signee, by  the  Judge. 

This  provision  for  cases  where  the  judge  or  assignee  has  a  claim  upon  the 
estate  is  new,  but  on  the  part  of  the  judges  at  least,  the  ordinary  feeling  of 
delicacy  would  surely  have  prevented  judicial  action  in  a  case  when  personal 
interests  might  conflict  with  justice. 
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uniesof  138.  In  the  Province  of  Qnebec,  rules  of  practice 

ana  Tariff     for  recci^latinj]:  the  due  conduct  of  procoedino-s  under 

of  Fees  in  .         °  ^  . 

thorrovinco  this  Act,  before  the  Court  or  Judge,  and  tariffs  of  fees 

of  Quehec ;  ,  p    ^ 

how  to  be     for  the  officers  of  the  Court,  and  for  the  Advocates  and 

made. 

Attorneys  practising  in  relation  to  such  proceedings, 
shall  be  made  forthwith  after  the  passing  of  this  Act, 
and  when  necessary  repealed  or  amended,  and  shall  be 
promulgated,  under  or  by  the  same  authority  and  in 
the  same  manner  as  the  rules  of  practice  and  tariff  of 
fees  of  the  Superior  Court,  and  shall  apply  in  the  same 
manner  and  have  tlie  same  effect  in  respect  of  the  pro- 
ceedings under  this  Act,  as  the  rules  of  practice  and 
tariff'  of  fees  of  the  Superior  Court  apply  to  and  affect 
the  proceedings  before  that  Court ;  and  Bills  of  costs 
upon  proceedings  under  this  Act  may  be  taxed  and 
jjroceeded  upon  in  like  manner,  as  bills  of  costs  may 
now  be  taxed  and  proceeded  upon  in  the  said  Superior 
Pi-esont  Court ;  but  until  such  rules  of  practice  and  tariff'  of 
to  remain'     fccs  liavc  bccn  made,  the  rules  of  practice  and  tariff'  of 

uutil  altei'cJ.   n  •        t         i  •      jy  '       J^  '  ^    t^  ' 

lees  in  Insolvency,  now  in  lorce  in  the  said  1  rovince, 
shall  continue  and  remain  in  full  force  and  effect. 
And  in  the  ISd-  lu  the  Pi'ovince  of  Ontario  the  Judges  of  the 
vinces.  Superior  Courts  of  Common  Law,*  and  of  the  Court 
of  Chancery,  or  any  five  of  them,  of  whom  the  Chief 
Justice  of  the  Province  of  Ontario,  or  the  Chancellor, 
or  the  Chief  Justice  of  the  Common  Pleas,  shall  be 
one, — in  the  Province  of  New  Brunswick,  the  Judges 
of  the  Supreme  Court  of  New  Brunswick,  or  the  ma- 
jority of  them, — and  in  the  Province  of  Nova  Scotia, 
the  Judges  of  the  Supreme  Court  of  Nova  Scotia,  or 
the  majority  of  them, — shall  forthwith  make,  and 
frame,  and  settle  such  forms,  rules  and  regulations,  as 
shall  be  followed  and  observed  in  the  said  Provinces 
respectively,  in  the  proceedings  in  insolvency  under 
this  Act,  and  shall  fix  and  settle  the  costs,  fees  and 
charges  which  shall  or  may  be  had,  taken  or  paid  in 
all  such  cases  by  or  to  Attorneys,  Solicitors,  Counsel, 
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and  Officers  of  Court,  whether  for  tlie  Officer  or  for 
the  Crown  as  a  fee  for  the  fee  fund  or  otherwise,  and 
by  or  to  Sheriffs,  Assignees  or  other  persons  whom  it 
may  be  necessary  to  provide  for. 

In  the  Act  of  1864,  while  the  section  relating  to  the  rules  of  practice  in 
Lower  Canada  was  clear  in  its  language  directing  that  such  rules  should  he 
made  forthwith  (sec.  11,  sub-sec.  17),  the  corresponding  provision  for  Upper 
Canada  only  provided  that  the  Judges  of  the  Superior  Courts  should  have 
power  to  frame  and  settle  such  rules,  etc.  The  consequence  seems  to  be 
that  a  tariff  is  at  present  the  only  matter  regulating  the  practice  in  Ontario 
in  addition  to  the  Act  itself.  Perhaps  the  Legislature,  in  the  altered  lan- 
guage of  this  section,  desires  to  convey  a  rebuke  to  the  members  of  our 
Superior  Courts;  but  while  it  is  most  important  that  the  rules  of  practice 
in  insolvency  should  be  established,  it  is  a  hardship  that  these  new  labors 
should  be  cast  upon  the  already  over-worked  Judges,  who  are  not  so  well 
remunerated  that  they  should  be  expected  to  do  what  is  merely  to  reduce 
to  uniformity  the  practice  in  the  County  Courts.  There  are  able  Judges 
enough  in  the  County  Courts  to  accomplish  the  regulation  of  the  procedure 
before  themselves. 

140.  In  the  Province  of  Quebec  every  trader  havino;  Registration 

.  1.11  .  of  marriage 

a  marriaii-e  contract  with  his  wife,  by  which  he  gives  t-ontractsof 

Y  _  '      -^  _    °  traders  In 

or  promises  to  give  or  pay  or  cause  to  be  paid,  any  Quebao. 
riglit,  tiling,  or  sum  of  money,  shall  enregister  the 
same,  if  it  be  not  already  enregistered,  within  three 
months  from  the  execution  thereof;  and  every  person 
not  a  trader,  but  hereafter  becoming  a  trader,  and 
having  such  a  contract  of  marriage  with  his  M'ife,  shall 
cause  such  contract  to  be  enregistered  as  aforesaid  (if 
it  be  not  previously  there  enregistered),  within  thirty 
days  from  becoming  such  trader ;   and  in  default  of  conse- 
such  registration  the  wife  shall  not  be  permitted  to  aefalut.'^* 
avail  herself  of  its  provisions  in  any  claim  upon  the 
estate  of  such  insolvent  for  any  advantage  conferred 
upon  or  promised  to  her  by  its  terms ;  nor  shall  she  be 
deprived  by  reason  of  its  provisions  of  any  advantage 
or  right  upon  the  estate  of  her  husband,  to  which,  in 
the  absence  of  any  such  contract,  she  would  have  been 
entitled  by  law ;  but  this  section  shall  be  held  to  be  p-eyi^o. 
only  a  continuance  of  the  second  paragraph  of  section 
twelve  of  the  Insolvent  Act  of  1864,  and  shall  not  "  ; 


'■../ 
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relieve  any  person  from  the  consequences  of  any  iiegli- 
gencc  in  the  observance  of  the  provisions  of  the  said 
paragraph. 
certaia  141.  Tlio  Avords  "  any  official  assignee,"  used  in  the 

Vic,  c.  18,  second  section  of  the  Act  twenty-ninth  Victoria,  cliap- 
ter  eighteen,  are  hereby  declared  to  have  meant,  and 
to  mean,  any  official  assignee  whatever,  and  shall  bo 
construed  as  if  they  were  followed  by  the  words  "  resi- 
dent or  appointed,  in  any  part  of  the  Province  of 
Canada :"  But  this  declaration  shall  not  affect  any 
contestation  heretofore  determined  or  now  pending 
respecting  the  validity  of  any  assignment  lierctofore 
made  to  an  otHcial  assignee  resident  in  a  county  or 
district  different  from  that  in  which  the  domicile  or 
])liice  of  business  of  the  insolvent  was  situate  at  the 
time  of  such  assignment. 
See  notes  to  section  2  ante. 

Certain  14S.  Tlio  woi'ds  " bcforc  Notarics"  or  "before  a 

words  111  tui8 

Alt  inter-  Notary  "  sliall  mean  executed  in  notarial  form,  accord- 
ing  to  the  law  of  the  Province  of  Quebec ;  the  words 
"the  Judge"  shall,  in  the  Province  of  Quebec,  signify 
a  Judge  of  the  Superior  Court  of  the  Province  of 
Quebec,  having  jurisdiction  at  the  domicile  of  the  in- 
solvent,— in  the  Provinces  of  Ontario  and  New  Bruns- 
wick a  Judge  of  the  County  Court  of  the  County  or 
Union  of  Counties  in  which  the  proceedings  are  car- 
ried on, — and  in  the  Province  of  Nova  Scotia,  a  Judge 
of  Probate, — except  in  cases  proceeding  in  the  city  of 
Halifax,  in  which  case  they  shall  mean  a  Judge  of  the 
Supreme  Court  of  Nova  Scotia ;  and  the  words  "  the 
Court,"  shall,  in  the  Province  of  Quebec,  signify  the 
said  Superior  Court,  and  in  the  Provinces  of  Ontario 
and  New  Brunswick  the  County  Court,  and  in  the 
Province  of  Nova  Scotia  the  Supreme  Court  of  Nova 
Scotia,  unless  it  is  otherwise  expressed  or  unless  the 
context  plainly  requires  a  different  construction. 
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143.  The  word  ''day"  shall  mean  a  iudicial  day;  othor wonis 

1  /-AIT      •     ^     rx  M        1        11  '        1  /-I  illtfiprjtcd. 

the  words  "  Omcial  Gazette     shall  mean  the  da/ette  ;;i>'iy." 
which  is  used  in  any  Province  as  the  otKcial  medium  ouwtto." 

.         .  1        T.  i-i  "t'leaitoi." 

of  comnmnication  between  the  J^ieutenant  (jrovernor 
and  the  people ;  the  word  "  Creditor"  shall  be  held  to 
mean  every  person  to  whom  the  insolvent  is  liable, 
whether  primarily  or  secondaril}',  and  wliether  as 
principal  or  surety,  and  who  shall  have  proved  his 
claim  aijainst  the  estate  of  an  insolvent  in  the  manner 
provided  by  this  Act;  but  no  proceeding,  discharge  or 
composition  had  or  consented  to  previous  to  the  pass- 
ing of  this  Act,  and  not  now  the  subject  of  dis])ute 
and  in  litic;ation  on  the  e;round  that  a  creditor  votinjx 
thereon  or  a  party  thereto  had  not  proved  his  claim 
shall  be  held  invalid  by  reason  of  any  such  creditor 
not  having  previously  proved  his  claim  as  aforesaid, 
notwithstandinni:  that  such  creditor  or  the  claiuis  he 
represents  be  requisite  to  complete  the  proportion 
necessary  to  give  validity  under  this  Act  to  sucli  pro- 
ceeding, discharge  or  composition;  the  word  "coUo-  "CoUocat- 
cated "  shall  mean  ranked  or  placed  in  the  dividend 
sheet  for  some  dividend  or  sum  of  money ;  and  all  the  Apiairation 
provisions  of  this  Act  shall  be  held  to  apply  equally  niisau.i 

!  .  i.     1    i.       T  •  V  \  ruituorslups 

to  unmcorporated  tradmg  companies  and  co-partner- 
sliii^s ;  and  the  chief  office  or  chief  place  of  business  of 
such  unincorporated  trading  companies  and  co-partner- 
ships shall  be  their  domicile  or  place  of  business  as  the 
case  may  be  for  the  purposes  of  this  Act :  and  the 
words  "Board  of  Trade"  in  the  said  Act,  are  hereby  ..Board of 
declared  to  have  meant  and  in  this  Act  shall  mean  Tiado." 
any  body  of  persons  openly  exercising  the  ordinary- 
functions  of  a  Board  of  Trade  or  Chamber  of  Com- 
merce whether  incorporated  or  not. 

This  interpretation  of  the  meaning  of  the  words  "  Board  of  Trade"  became 
necessary  from  the  decision  in  Neicton  v.  Ontario  Hank  (13  Grant,  652,  and 
in  appeal  15  Grant,  283),  where  it  was  held  that  oflicial  assignees  could  not 
be  appointed  by  unincorporated  Boards  of  Trade  formed  after  the  passing  of 
the  Insolvent  Act. 
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Limitation        144-  After  the  exi^iration  of  one  year  from  the  ap- 

of  procciil-  .  /.  A       •  •  T  1      11 

iiiL'sti.  bet    pointrnent  oi  an  A8Hi<i;uee,  no  suit  or  procecuinfj  shall 

a.ir.l.,«ny-       }       .      ^.,    ,     ,  i  f       ^1  ^I-  •  i  % 

thin«  ii.-iio    bo  instituted  or  coinmcnceu  tor  the  setting  aside  ot  any 

under  tliia  i .      ■  i  . 

Alt.  Act  or  proceeding  prehminary  to  such  appointnient  or 

of  such  appointnient ;  nor  shall  any  such  appointnient 
or  the  proceedings  preliminary  thereto  he  impeached, 
or  the  validity  thereof  put  in  issue  by  any  pleading  in 
any  suit  or  proceeding ;  but  after  the  expiration  of  the 
said  period,  as  to  all  persons  not  previously  contesting 
the  same  and  unt'"  set  aside  by  the  decision  of  a  Court 
of  law  or  of  equity,  upon  a  previous  contestation  there- 
of, such  appointment  and  the  proceedings  j:)reliminary 
thereto,  shall  be  conclusively  presumed  to  be  valid 
and  sufficient. 

This  section  is  entirely  new,  and  it  is  reasonable  that  after  the  expiration 
of  a  year  from  the  appointment  of  an  assignee,  which  would  bo  about  tho 
time  of  the  insolvent's  application  for  a  discharge,  all  preliminary  proceed- 
ings should  bo  presumed  valid  and  sufficient. 


OF  IMPRISONMENT  FOR  DEBT. 

clw/oroV'^      14«5.  Any  debtor  confined  in  gaol  or  on  the  limits 

may  aH'i^y    ^^  ^^J  ^^^'^  ^^^^^  ^"^^^^  ^^^  liave  made  the  assignment 

duciiw'gef'*'^  provided  for  in  the  second  section  of  this  Act ;    c  •• 

against  whom  process  for  compulsory  liquidation    lU- 

der  this  Act  may  have  been  issued,  may  at  any  time 

after  the  meeting  of  creditors  provided  for  in  the  third 

Piooeedings  Sectioii  of  this  Act,  or  the  appointment  of  an  Assignee 

hereon.       iinj^jj.  ^his  Act,  make  application  to  the  Judge  of  the 

County  or  District  in  which  his  domicile  may  be  or  in 

which  the  gaol  may  be  in  which  he  is  confined,  for  his 

discharge  from  imprisonment  or  confinement  in  such 

suit ;  and  therenpon  such  Judge  may  grant  an  order 

in  writing  directing  the  Sheriff  or  Gaoler  to  bring  the 

debtor  before  him  for  examination  at  such  time  and 

place  in  such  County  or  District  as  may  be  thonght 

'  fit;  and  the  said  Sheriff  or  Gaoler  shall  duly  obey 

such  order,  and  shall  not  be  liable  for  my  actioa  for 
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escape  in  consequcneo  tlicreof,  or  for  any  action  for 
the  escape  of  the  said  debtor  from  bis  custody,  unless 
tbe  same  sball  bavc  happened  tlirougb  bis  default  or 
negligence : 

2.  In  pursuance  of  eucli  order  tbe  said  confined  Exuminft- 
debtor  and  any  witnesses  subpnonaed  to  attend  and  Boivuitdnd 
give  evidence  at  sucb  examination  may  be  examined 
on  oatb  at  tbe  time  and  place  specified  in  sucb  order 
before  such  Judge,  and  if  on  sucb  examination  it  sball 
appear  to  tbo  satisfaction  of  tbe  Judge  tbat  tbe  said 
debtor  lias  bond  fide  made  an  assignment  as  required 
by  tbe  tentb  Section  of  tbis  Act,  and  bas  not  been 
guilty  of  any  fraudulent  disposal,  concealment  or  re- 
tention of  bis  estate  or  any  part  thereof  or  of  bis  books 
and  accounts  or  any  material  portion  thereof  or  other- 
wise in  any  way  contravened  tbe  provisions  of  this 
Act,  such  Judge  sball  by  bis  order  in  writing  discharge  JnciRc  mny 
the  debtor  irom  connnement  or  imprisonment,  and  on  iiimifthe 

.  ,  i/-,i./Yi  r-y       1  1       t'xamination 

production  of  tbe  order  to  tbe  Sberm  or  (raoler,  tbe  i*"  satisfuc- 

•*•  tory. 

debtor  sball  be  forthwith  discharged  without  payment 
of  any  gaol  fees ;  provided  always  that  no  sucb  order 
shall  be  made  in  any  suit  unless  it  be  made  to  appear 
to  the  satisfaction  of  such  Judge  tbat  at  least  seven 
days  notice  of  the  time  and  place  of  the  said  examina- 
tion had  been  previously  given  to  the  plaintifi"  in  sucb 
suit  or  bis  attorney,  and  to  the  Assignee  for  the  time 
being ; 

3.  Tbe  minutes  of  the  examination  herein  mention-  Minutes  of 
ed  sball  be  filed  in  the  office  of  tbe  Clerk  of  the  Court  to  be  kept 
out  of  whicli  the  process  issued,  and  a  copy  thereof 
sball  be  delivered  to  tbe  Assignee,  and  if  during  the 
examination,  or  before  any  order  be  made  tbe  Official 
Assignee  or  tbe  appointed  Assignee,  or  tbe  creditor, 
or  any  one  of  the  creditors  at  whose  suit  or  baits  he 
shall  be  in  custody,  shall  make  affidavit  that  be  bas 
reason  to  beUeve  tbat  the  debtor  has  not  made  a  full 
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pnstrnne-     (lisclosiire  in  tlic  matters  under  examination,  the  Judge 

cortaiu cases  may  graut'a  postponement  of  such  examination  for  a 

period  of  not  less  than  seven  days  nor  more  than 

fourteen  days,  unless  the  parties  consent  to  an  earlier 

day; 

As  to  any        4.  After  sucli  discharge,  in  case  of  any  subsequent 

subseciueut  .  .    .,        .  ,  .  ,    ,  *^  ,.    \  • 

arieat.  arrcsl  HI  any  civil  suit  as  aioresaid  lor  causes  ot  action 
o^'ising  previous  to  the  assignment  or  process  for  com- 
pulsory liquidation,  the  said  debtor  may,  pending  the 
further  proceedings  against  him  under  this  Act,  be 
forthwith  discharged  from  confinement  or  imprison- 
ment in  such  suit,  on  application  to  any  Judge  on 

Proviso.       producing  such   previous   discharge ;    provided   that 

nothing  in  this  section  contained  shall  interfere  with 

the  imprisonment  of  the  said  debtor,  in  pursuance  of 

any  of  the  provisions  of  this  Act. 

These  provisions  are  new  to  our  bankruptcy  laws.  The  English  Act  of 
1849,  sec.  112  (not  repealed  by  Act  of  1861),  provided  for  the  bankrupt's 
protection  and  discharge  from  custody,  except  in  cases  of  imprisonment  for 
any  debt  contracted  by  fraud  or  breach  of  trust,  or  for  breach  of  the  revenue 
laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduction,  and 
several  other  descriptions  of  action.  These  clauses  go  much  further  than 
the  English,  and  provide  that  a  debtor  confined  iu  gaol,  or  on  the  limits,  in 
any  civil  suit,  may  be  brought  before  the  court,  and  if  he  has  made  an 
assignment  and  docs  not  appear  to  have  been  guilty  of  having  contravened 
the  provisions  of  this  Act,  the  Judge  shall  discharge  him.  No  objection  can 
be  taken  to  the  application  for  discharge  according  to  the  terms  of  the  clause, 
even  on  the  ground  that  the  imprisonment  is  in  an  action  for  a  debt  contract- 
ed by  fraud  or  breach  of  trust.  It  certainly  seems  unreasonable,  if  such  be 
the  true  construction  of  the  Act,  that  a  defendant  held,  for  example,  under 
a  writ  of  capias  on  a  claim  for  damages  in  an  action  for  seduction,  should  be 
enabled  to  obtain  his  discharge  from  custody  by  simply  making  an  assign- 
ment under  this  Act.  ^y  reference  to  section  100,  ante,  it  will  be  seen  that 
a  discharge  in  insolvency  does  not  release  the  insolvent  from  a  debt  due  as 
damages  in  an  action  for  seduction.  Why,  then,  should  he  be  enabled  to 
abscond,  and  defeat  the  plaintiff,  by  simply  making  a  voluntary  assignment 
when  he  is  put  into  giol  ?  If  it  is  impossible  to  construe  these  clauses  in  such 
a  way  as  to  prevent  the  release  from  custody,  where  the  debt  for  which  the 
insolvent  is  imprisoned  falls  under  the  class  of  debts  from  which  he  is  not 
relieved  by  a  discharge  in  insolvency,  the  prompt  interference  of  the  legis- 
lature is  necessary. 

OFFENCES  AND  PENALTIES. 
Assignees,        146-  Every  Interim  Assignee  to  whom  an  assign- 
S'intedm  ment  is  made  under  this  Act,  every  guardian  ap- 
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pointed  under  a  writ  of  attacliment  in  compulsory  Aasignees.to 
liquidation,  and  every  Assignee  appointed  under  the  nK'"*'' f'^r 
provisions  of  this  Act,  is  an  agent  within  the  meaning  purposes. 
of  the  seventy-sixth  and  following  sections  of  the  Act 
respecting  Larceny  and  other  similar  offences,  and 
every  provision  of  this  Act,  or  resolution  of  the  credi- 
tors, relating  to  the  duties  of  an  interim  Assignee, 
Guardian  or  Assignee,  shall  be  held  to  be  a  direction 
in  writing,  within  the  meaning  of  the  said  seventy- 
sixth  section ;  and  in  an  indictment  against  an  interim 
Assignee,  Guardian  or  Assignee  under  any  of  the  said 
sections,  the  right  of  property  in  any  moneys,  security, 
matter  or  thing,  may  be  laid  in  "  the  creditors  of  the 
insolvent  {naming  him),  under  the  Insolvent  Act  of 
18G9,"  or  in  the  name  of  any  Assignee  subsequently 
appointed,  in  his  quality  of  such  Assignee. 

"Were  it  not  for  the  protection  against  frauds  on  the  part  of  assignees  that 
this  provision  gives  the  creditors,  they  migiit  occasionally  find  themselves  in 
a  worse  p(  sition  after  the  assignment  than  before  it. 


147.  From  and  after  the  coming  into  force  of  this  certain  acta 
Act,  any  insolvent  wiio  shall  do  any  oi  the  acts  or  vints  to  be 
things  following  witli  intent  to  defraud,  or  defeat  the  om. 
rights  of  his  creditors^  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  liable,  at  the  discrelToii  of  the  Court  before 
which  he  shall  be  convicted,  to  punishment  by  im- 
prisonment for  not  more  than  Jbrpe  years^  or  to  any 
greater  punishment  attached  to  the  offence  by  any 
existing  statute : 

(1)  If  he  shall  not  upon  examination  fully  and  truly  \ot  fuiiy 
d[ia^yer  to  the  best  of  his  knowledge  and  belief,  all  his  .n'li'.'.r""* 
property,  real  and  personal,  inclusive  of  ids  rights  and  pi  'ri'tyf 
credits,  and  how  and  to  whom,  and  for  what  consider-  papuis,  &c. 
ation,  and  when  he  disposed  of,  assigned  or  transferred 
thereof  or  of  any  part  thereof,  except  such  part  has 
been  really  and  hond  fide  before  sold  or  disposed  of  in 
the  way  of  bis  trade  or  business,  if  any,  or  laid  out  in 
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the  ordinary  expenses  of  his  family,  or  shall  not  deliver 
up  to  the  Assignee  all  such  part  thereof  as  is  in  his 
possession,   custody  or  power    (except  such  portion 
thereof  as  is  exempt  from  seizure  as  hereinbefore  pro- 
vided), and  also  all  books,  papers  and  writings  in  his 
possession,  custody  or  power,  relating  to  his  property 
or  affairs ; 
uomoviiig         (2)  If  within  thirty  days  prior  to  the  execution  of  a 
proper  y.      ^qq^  ^f  assigumcnt,  or  the  issue  of  a  writ  of  attach- 
ment under  this  Act,  he  shall,  with  intent  to  defraud 
^  his  creditors,  remove,  conceal  or  embezzle  any  part  of 

his  property,  to  the  value  of  fifty  dollars  or  upwards ; 

Not  dp-  (3)  If  in  case  of  any  person  having  to  his  knowledge 

false  ci'iLs.  or  belief  proved  a  false  debt  against  his  estate,  he  shall 

fall  to  disclose  the  same  to  his  Assignee  within  one 

montli  after  coming  to  the  knowledge  or  belief  thereof; 

F-iisc  (•!)  If  he  shall  with  intent  -to  defraud,  wilfully  and 

J  fraudulently  omit  from  his  schedule  any  effects  or  pro- 

perty whatsoever ; 

Withholding  (5)  If  he  shall  with  intent  to  conceal  the  state  of  his 
affairs,  or  to  defeat  the  object  of  this  Act  or  of  any 
part  thereof,  conceal,  or  prevent  or  withhold  the  pro- 
duction of  any  book,  deed,  paper  or  writing  relating 
to  his  property,  dealings  or  affairs  ; 

Falsifying  (6)  If  hc  shall  with  intent  to  conceal  the  state  of  his 
affairs,  or  to  defeat  the  object  of  the  present  Act,  or  of 
any  part  thereof,  part  with,  conceal,  destroy,  alter, 
mutilate  or  falsify,  or  cause  to  be  concealed,  destroyed, 
altered,  mutilated  or  falsified,  any  book,  paper,  writ- 
ing or  security  or  document  relating  to  his  property, 
trade,  dealings  or  affairs,  or  make  or  be  privy  to  the 
making  of  any  false  or  fraudulent  entry  or  statement 
in  or  omission  from  any  book,  paper,  document  or 
writing  relating  thereto ; 

stating  flfiti-      (7)  If  lie  shall,  at  his  examination  at  any  time,  or  at 

tious  losses.  .  .  »/  7 

any  meeting  of  his  creditors  held  under  this  Act,  have 
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attempted  to  account  for  any  of  liis  property  by  iicti- 
tious  losses  or  expenses ; 

(8)  If  within  the  three  months  next  precedinfT:  the  Pisposingof 

,  .  .         gooils  uut 

execution  of  a  deed  of  assignment,  or  the  issue  of  a  VMd  for. 
writ  of  attachment  in  compulsory  liquidation,  he 
pawns,  pledges,  or  disposes  of,  otherwise  tlian  in  the 
ordinary  way  of  his  trade,  any  property,  goods  or 
effects  the  price  of  which  shall  remain  unpaid  by  him 
during  such  three  months. 

The  provisions  of  this  section  are  new  in  Canada,  and  are  taken  from  the 
English  Act  of  1861.  In  section  221  of  that  Act,  there  are  eleven  distinct 
offences  mentioned  for  which  fin  insolvent  may  be  punished,  while  here 
there  are  only  eight  enumerated.  In  section  92,  ante,  there  is  a  provision 
for  punishment  in  case  of  fraudulently  obtaining  goods  on  credit  or  advances 
in  money,  which  is  nearly  equivalent  to  one  of  the  clauses  in  the  English 
Act  that  has  been  omitted  in  this  section.     See  also  sec.  150,  below. 

When  a  bankrupt  had  in  his  schedule  inserted  a  party  as  a  creditor  at 
whose  suit  he  was  then  detained  in  custody,  and  it  appeared  that  such  party 
was  not  a  creditor  in  any  shape.  Held  that  this  was  a  making  of  a  fraudu- 
lent entry  in  a  document  with  intent  to  defraud  his  creditors  (Be  Button, 
83  L.  T.  Rep.  8d).  It  would  seem  that  obtaining  goods  upon  credit  and 
selling  or  pledging  them  immediately  does  not  constitute  an  offence,  unless 
from  attendant  circumstances  fraud  can  be  inferred.  A  loss  resulting  to 
the  estate  from  the  transaction  makes  no  difference  (Ex  parte  Manico,  3  D. 
M.  &  G.  502 ;  s.  c.  D.  M.  &  G.  B.  A.  270).  The  language,  however,  of  the 
8th  clause  of  this  section  seems  wide  enough  to  cover  such  a  case. 

Upon  an  indictment  against  a  bankript,  an  allegation  that,  at  the  time 
of  his  examThalion  under  the  bankruptcy,  he  was  possessed  of  certain  real 
estate,  and  charging  that  at  the  time  of  his  examination  he  feloniously  did 
not  discover  when  he  disposed  of  such  estate  with  intent  to  defraud  his 
creditors,  was  helfi  bad  in  arrest  of  judgment  for  not  containing  an  averment 
that  the  bankrupt  liad  fn  fact  disposed  of  the  estate  {liegina  v.  Harris,  19 
L.  J.  11  M.  C.) 


148.  All  offences  punishable  under  this  Act  shall  h^w 
be  tried  as  other  offences  of  the  same  degree  are  tri-  at'uinstthis 
able  m  the  i  rovmce  where  such  offence  is  committed,  tnud. 
save  that  the  Jury  empanelled  to  try  the  same  shall 
be  a  sjjeiii^l  Jury,  to  obtain  which  the  prosecuting 
officer  is  required  and  authorized  to  take  such  pro- 
ceedings as  in  a  civil  case  are  necessary  to  obtain  such 
a  Jury. 
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149-  If  any  creditor  of  an  insolvent,  directly  or  in-  Cnciitora 

directly,  takes  or  receives  from  siicli  insolvent,  any  siiiemtion 
payment,  giit,  gratnity  or  preierence,  or  any  promise  disuhaigo, 
of  payment,  gift,  gratnity  or  preference,  as  a  consider- 
ation or  indncement  to  consent  to  the  discharge  of  such 
insolvent,  or  to  execute  a  deed  of  composition  and  dis- 
charge with  him,  or  if  any  creditor  knowingly  ranks 
upon  tlie  estate  of  the  insolvent  for  a  sum  of  money 
not  due  to  him  by  the  insolvent  or  by  his  estate,  such 
creditor  shall  forfeit  and  pay  a  sum  equal  to  treble  the 
value  of  the  payment,  gift,  gratuity  or  preference  so 
taken,  received  or  promised,  or  treble  the  amount  im- 
properly ranked  for,  as  the  case  may  be,  and  the  same 
shall  be  recoverable  by  the  assignee  for  the  benefit  of 
the  estate,  by  suit  in  any  competent  court,  and  when 
recovered,  shall  be  distributed  as  part  of  the  ordinaiy 
assets  of  the  estate. 

150.  If,  after  the  issue  of  a  writ  of  attachment  in  rnnishment 
insolvency,  or  the  execution  of  a  deed  of  assignment,  ivwiving 

.  .  .  luoucy,  &c., 

as  the  case  maybe,  the  insolvent  retains  or  receives  »ii<i'.'"t  ^ 

''  ,      '  ,      .  hixmling  the 

any  portion  of  his  estate  or  effects,  or  of  his  moneys,  same  to  Aa- 
securities  for  money,  business  papers,  documents,  books 
of  account,  or  evidences  of  debt,  or  any  sum  or  sums  of 
money,  belonging  or  due  to  him,  and  retains  and  with- 
holds from  his  Assignee,  without  lawful  right,  such 
portion  of  his  estate  or  effects,  or  of  his  moneys,  securi- 
ties for  money,  business  pajiers,  documents,  books  of 
account,  evidences  of  debt,  sum  or  sums  of  money,  the 
Assignee  may  make  application  to  the  Judge,  by  sum- 
mary petition  and  after  due  notice  to  the  insolvent,  for 
an  order  for  the  delivery  over  to  him  of  the  effects, 
documents,  or  moneys  so  retained ;  and  in  default  of 
such  delivery  in  conformity  with  any  order  to  be  made 
by  the  Judge  upon  such  application,  such  insolvent 
may  be  imprisoned  in  the  common  gaol  for  such  time, 
not  exceeding  one  year,  as  such  Judge  may  order. 
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151-  The  deeds  of  assignment  and  of  transfer,  or  in  certain 
the  Province  of  Quebec,  authentic  copies  thereof,  or  a  toboevi- 
duly  autlienticated  copy  of  the  record  of  appointment 
of  an  assignee,  or  a  copy  of  the  instrument  of  appoint- 
ment of  the  interim  Assignee  when  he  becomes  As- 
signee, certified  by  the  Clerk  or  Prothonotary  of  the 
Court  in  which  such  instrument  is  deposited,  under  the 
seal  of  such  Court,  according  to  the  mode  in  which  the 
Assignee  is  alleged  to  be  appointed,  shall  be  prima 
facie  evidence  in  all  courts,  whether  civil  or  criminal, 
of  such  appointment,  and  of  the  regularity  of  all  pro- 
ceedings at  the  time  thereof  and  antecedent  thereto. 

1«>3*  One  per  centum  upon  all  moneys  proceeding  contnbu- 
from  the  sale  by  an  Assignee,  under  the  provisions  of  liniiaing 
this  Act,  of  any  immovable  property  in  the  Province  iumi ia 
of  Quebec,  shall  be  retained  by  the  Assignee  '"yut  of 
such  moneys,  and  shall,  by  such  Assignee,  be  paid 
over  to  the  sheriff  of  the  district,  or  of  either  of  the 
counties  of  Gasp^  or  Bonaventure,  as  the  case  may 
be,  within  which  the  immovable  property  sold  shall  be 
situate,  to  form  part  of  the  Building  and  Jury  Fund 
of  such  District  or  County. 

153.  The  Governor  in  Council  shall  have  all  the  Governor  in 

.  -  .  .  ,  Council  to 

powers  with  respect  to  imposmg  a  tax  or  duty  up-  luive  certain 
on  proceedings  under  this  Act,  which  are  conferred 
upon  the  Governor  in  Council  by  the  thirty-second 
and  thirty-third  sections  of  the  one  hundred  and 
ninth  chapter  of  the  Consolidated  Statutes  for  Lower 
Canada,  and  by  the  Act  intituled :  An  Act  to  make 
provision  for  the  erection  or  repair  of  Court  House 
and  Gaols  at  certain  places  in  Lower  Canada  (12 
Yic,  cap.  112). 

REPEAL  OF  ACTS. 

154-  The  Insolvent  Act  of  1864,  and  the  Act  to  insolvent 

amend  the  same,  passed  by  the  Parliament  of  the  late  tnl  Aet*^^^' 
Province  of  Canada  in  the  29th  year  of  Her  Majesty's  itre'i'eaifd: 
Eeign,  are  hereby  repealed,  except  in  so  far  as  regards  taiupro"" 
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Proviso : 
Procedure 
under  this 


1864, 


ceedingsand  proceedings  Commenced  and  now  pending  tlieretmder 
and  as  regards  all  contracts,  acts,  matters  and  things 
made  and  done  before  this  Act  shall  come  into  force, 
to  which  the  said  Acts  or  any  of  the  provisions  thereof 
would  have  applied  if  not  so  repealed,  and  specially 
such  as  are  contrary  to  the  provisions  of  the  said  Acts, 
having  reference  to  fraud  and  fraudulent  preferences, 
and  to  the  enregistration  of  marriage  contracts  within 
the  Province  of  Quebec  ;  and  as  to  all  such  contracts, 
acts,  matters  and  things,  the  provisions  of  the  said 
Acts  shall  remain  in  force,  and  shall  be  acted  upon  as 
if  this  Act  had  never  passed ;  Provided  always  that 
as  respects  matters  of  procedure  merely,  the  provisions 
amuuprr-^^  of  tliis  Act  sliall  for  the  future  supersede  those  of  the 
under  Act  of  Said  Acts  evou  in  cases  commenced  and  now  pending ; 
and  all  securities  given  under  the  said  Acts  shall 
remain  valid,  and  may  be  enforced,  in  respect  of  all 
matters  and  things  falling  within  their  terms,  whether 
before  or  after  this  Act  shall  come  into  force  and 
specially  all  securities  heretofore  given  by  Official  As- 
signees shall  serve  and  avail  hereafter  as  if  given  under 
this  Act ;  and  all  other  Acts  and  parts  of  Acts  now  in 
force  in  any  of  the  said  Provinces  which  are  incon- 
sistent with  the  provisions  hereof  are  also  hereby 
repealed. 

155.  This  Act  shall  be  called  and  known  as  "  The 
Insolvent  Act  of  18G9,"  and  shall  come  into  force  and 
take  effect  on  and  after  the  first  day  of  September 
next,  and  shall  cease  to  have  efiect  at  the  end  of  four 
years  thereafter,  save  as  regards  proceedings  then  in 
progress.  «, 


Short  title, 
coninicnee- 
ment  and 
duration  of 
Act. 
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FORM  A.— (Vide  Sec.  3.) 
Insolvent  Act  of  1869. 

In  the  matter  of -an  Insolvent. 

The  Insolvent  has  made  an  assignment  of  his  estate  to  me,  and  the  credi- 
tors are  notified  to  meet  at in on the day  of at 

(eiffht)  o'clock to  receive  statements  of  his  affairs,  and  to  appoint  an 

Assignee.     (Bate  and  residence  of  Interim  Assignee.) 

(Signature.) 

Interim  Assignee  or  Guardian. 
(The  following  is  to  be  added  to  the  notices  sent  by  post.) 
The  Creditors  holding  direct  claims  and  indirect  claims,  maturing  before 
the  meeting,  for  one  hundred  dollars  each  and  upwards,  are  as  follows 
(na^nes  of  Creditors  and  amounts  due) :  and  the  aggregate  of  claims  under 
one  hundred  dollars  is  $ . 

[Date.)  (Signature.) 

Interim  Assignee  or  Guardian. 


Vol 
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FORM  B.—{Vid6  Sec.  8.) 
Insolvent  Act  o/1869. 
In  the  matter  of  A.  B.,  an  Insolvent. 

Schedule  of  Creditors. 
1.  Direct  liabilities. 


NAME. 


RESIDENCE. 


NATURE  OF  DEBT. 


AMOUNT. 


TOTAL. 


2.  Indirect  liabilities,  maturing  before  the  day  fixed  for 


the  first  meeting  of  creditors. 


NAME. 


RESIDENCE. 


NATURE  OF  DEBT. 


AMOUNT. 


3.  Indirect  liabilities,  maturing  after  the  day  fixed  for  the 
first  meeting  of  creditors. 


NAME. 


RESIDENCE. 


NATURE  OF  DEBT, 


AMOUNT. 


4.  Negotiable  paper,  the  holders  of  which  are  unknown. 


DATE. 


NAME  OF 
MAKER. 


NAMES  LIABLE 
TO  INSOLVENT. 


WHEN  DUE. 


AMOUWT. 
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FORM  C— ( Vide  Sec.  7.) 

Insolvent  Act  of  1869. 

This  assignment  made  between of  the  first  part,  and of 

the  second  part,  witnesses, 
(or) 

On  this day  of before  the  undersigned  notaries came  and 

appeared of  the  first  part,  and of  the  second  part,  which  said 

parties  declared  to  us.  Notaries : — 

That  under  the  provisions  of  '*  The  Insolvent  Act  of  1869,"  the  said  party 
of  the  first  part,  being  insolvent,  has  voluntarily  assigned  and  hereby  does 
voluntarily  assign  to  the  said  party  of  the  second  part,  accepting  thereof  aa 
interim  Assignee  under  the'  said  Act,  and  for  the  purposes  therein  provided, 
all  his  estate  and  effects,  real  and  personal,  of  every  nature  and  kind 
whatsoever. 

To  have  and  to  hold  to  the  party  of  the  second  part  as  Interim  Assignee 
for  the  purposes  and  under  the  Act  aforesaid. 

In  witness  whereof,  &c. 

{or) 
Done  and  passed,  &c. 


FORM  D.—{ride  Sec.  7.) 
Insolvent  Act  o/1869.) 

In  the  matter  of  A.  B.,  an  Insolvent. 

This  deed  of  transfer  made  under  the  provisions  of  the  said  Act  between 

(C.  D.,) Interim  Assignee  to  the  estate  of  the  said  Insolvent  of  the 

first  part ;  and  (E.  F.,) of  the  second  part,  witnesses  : 

That  whereas  by  a  resolution  of  the  creditors  of  the  insolvent,  duly 

passed  at  a  meeting  thereof  duly  called  and  held  at on  the 

day  of -,  the  said  party  of  the  second  part  was  duly  appointed  Assignee 

to  the  estate  of  the  said  Insolvent:  Now  therefore  these  presents  witness 
that  the  said  party  of  the  first  part,  in  his  said  capacity,  hereby  transfers 
to  the  said  party  of  the  second  part  the  estate  and  efiects  of  the  said 
Insolvent,  in  conformity  with  the  provisions  of  the  said  Act ;  and  for  the 
purposes  therein  provided. 

In  witness  whereof,.  &c. 

{This  form  may  le  adapted  in  the  Province  of  Quebec  to  the  notarial 
form  of  execution  of  documents  prevailing  there.) 
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FORM  D  D.— ( Vitle  Sec.  9.) 
Insolvent  Act  of  1869. 
In  the  matter  of ,  an  Insolvent. 

This  instrument  witnesseth,  that  a  meeting  of  the  creditors  of  the  Insol- 
vent having  been  duly  called  by  advertisement,  to  bo  held  at ,  in 

,  at o'clock,  this  day,  for  the  appointment  of  an  Assignee  to  the 

Insolvent's  estate,  such  meeting  was  duly  held,  and was  duly  appoint- 
ed thereat  to  be  such  Assignee  {or  no  appointment  of  Assignee  was  made 
at  such  meeting ;  or  no  meeting  was  held  by  reason  of  no  creditor  attend- 
ing such  meeting ;  or  the  appointment to  be  such  Assignee  made  at 

the  said  meeting  became  of  no  effect  by  reason  of  his  refusal  to  accept  the 

same)  by  means  whereof  the  said {the  Interim  Assignee)  became 

Assignee  to  the  said  estate. 

Place ,  date . 

Signatures  of  Chairman  and  of  Creditors ,  or  of  Interim  Assignee. 

The  said  {Interim  Assignee)  being  duly  sworn  deposeth  *hat  the  forego- 
ing declaration  is  true :  and  he  hath  signed. 
Sworn  before  me  at 

this 


Judge.  J 


FORM  'E,.—{Vide  Se6.  14.) 
Insolvent  Act  of  1869. 
To  {name  — —  residence  •  and  description  of  Insolvent). 

You  are  hereby  required,  to  wit,  by  A.  B.,  a  creditor  for  the  sum  of 

$ {descriJ>e  in  a  summary  manner  the  nature  of  the  debt),  and  by 

C.  D.,  a  creditor,  &c.,  to  make  an  assignment  of  your  estate  and  effects 
under  the  above  Act,  for  the  benefit  of  your  creditors. 

JPlace ,  date . 

{Signature  of  creditor  or  creditors.) 


FORM  F:—{Vide  Secs.  19  &  20.) 
Insolvent  Act  of  1869. 

Canada,  Province  op ,  District  of . 

A.  B.  ■  {name,  residence  and  description). 

V8. 

C.  D. (namCf  residence  and  description). 

Defendant. 

I,  A.  B. {name,  residence  and  description),  being  duly  sworn, 

depose  and  say:  •'  ' 


Plaintiff. 


f 
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1.  I  am  the  Plaintiff  in  this  cause  (or  one  of  the  Plaintiffs,  or  the  clerk, 
or  the  agent  of  the  Plaintiff  in  this  cause  duly  authorized  for  the  purposes 
hereof); 

2.  The  defendant  is  indebted  to  the  Plaintiff  {or  as  the  case  may  le)  in 
the  sum  of  — ^  dollars  currency  for  {state  concisely  and  clearly  the  nature 
of  the  dcht) ; 

3.  To  the  besl  of  my  knowledge  and  belief  the  defendant  is  insolvent 
within  the  meaning  of  the  Insolvent  Act  of  18G9,  and  has  rendered  himself 
liable  to  have  his  estate  placed  in  compulsory  liquidation  under  the  said 
Act ;  and  my  reasons  for  so  believing  are  as  follows :  {state  concisely  the 
facts  relied  upon  as  rendering  the  deltor  insolvent  and  as  sxthjccting  his 
estate  to  be  jilaced  in  compinlsory  liquidation). 

And  I  have  signed  {or  I  declare  that  I  cannot  sign) ; 
this day  of 186—. 

{And  if  the  deponent  cannot  sign,  add) — the  foregoing  afBdavit  having 
been  first  read  over  by  mo  to  the  deponent. 


FORM  Q.—{Vide  Secs.  19  &  20.) 
Insolvent  Act  of  1869. 

Canada,  Province  op District  of 

Victoria,  ly  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Qxieen,  Defender  of  the  Faith. 

To  the  Sheriff  of  our  District  {or  County)  of No.  —  Greeting  : 

"We  command  you  at  the  instance  of to  attach  the  estate  and 

effects,  moneys  and  securities  for  money,  vouchers,  and  all  the  oflBce  and 

business  papers  and  documents  of  every  kind  and  nature  whatsoever, 

of  and  belonging  to if  the  same  shall  be  found  in  {name  of  district 

or  other  territorial  jurisdiction)  and  the  same  so  attached,  safely  to  hold, 
keep  and  detain  in  your  charge  and  custody,  until  the  attachment  thereof, 
which  shall  be  so  made  under  and  by  virtue  of  this  "Writ,  shall  be  deter- 
mined in  duo  course  of  Law. 

We  command  you  also  to  summon  the  said to  bo  and  appear 

before  us,  in  our Court  for at in  the  County  {or  Dis- 
trict) of on  the day  of to  show  cause,  if  any  he  hath,  why 

his  estate  should  not  be  placed  in  liquidation  under  the  Insolvent  Act  of 
1869,  and  further  to  do  and  receive  what,  in  our  said  Court  before  Us,  in 
this  behalf  shall  be  considered ;  and  in  what  manner  you  shall  have  exe- 
cuted this  Writ,  then  and  there  certify  unto  Us  with  your  doings  thereon, 
and  every  of  them,  and  have  you  then  and  there  also  this  Writ. 
In  Witness  Whereof,  We  have  caused  the  Seal  of  our  said  Court  to  be 

hereunto  affixed,  at  ■  aforesaid,  this day  of in  the  year  of 

our  Lord,  one  thousand  eight  hundred  and  sixty in  the year  of 

our  Reign. 
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FORM  U.—iVide  Sec.  22.) 

Insolvent  Acl  of  ]80d.  « 

A.  B.,  Plaintiff. 

0.  1).,  Defendant. 
A  writ  of  attachment  has  issued  in  this  cause. 

Place ,  date . 

{Signature) 

Sheriff. 
— • — 

FORM  I.— (HJeSEC.  80.) 

Insolvent  Act  o/18G9. 

In  the  matter  of A.  B.  (or  A.  B.  «fc  Co.), an  insolvent. 

I,  the  undersigned  {name  and  residence)^  have  been  appointed  assignee 
in  this  matter. 
Creditors  are  requested  to  file  their  claims  before  mo,  within  one  month. 

Place •,  date . 

i^Signatiire) 

Assixneo. 


o" 


FORM  K.— (F«Ze  Sec.  40.) 
Insolvent  Act  o/18G9. 

In  the  matter  of A.  B., an  Insolvent. 

In  consideration  of  the  sum  of  $ whereof  quit;  C.  D.,  assignee  of 

the  insolvent,  in  that  capacity  hereby  sells  and  assigns  to  E.  F.  accepting 
thereof,  all  claim  by  the  insolvent  against  G.  H.  of  [descrihing  the  Deltor) 
with  the  evidences  of  debt  and  securities  thereto  appertaining,  but  without 
any  warranty  of  any  kind  or  nature  whatsoever. 

C.  D.,  Assignee. 
E.  F. 


FORM  L.—(Vid6  Sec.  48.) 

This  deed,  made  under  the  provisions  of  the  Insolvent  Act  of  18G9,  the 

day  of ,  &c.,  between  A.  B.  of ,  &c.,  in  his  capacity  of 

Assignee  of  tb  j  estate  and  effects  of an  insolvent,  under  a  deed  of 

assignment  executed  on  the day  of at in and  of  a  release 

made  and  executed  on  the day  of in ,  (or  under  an  order  of 

the  Judge  made  at 07i  the day  of )  of  the  one  part,  and 

C.  D.,  of ,  &c.,  of  the  other  part,  witnesseth :  That  he,  the  said  A. 

B.,  in  his  said  capacity,  hath  caused  the  sale  of  the  real  estate  hereinafter 
mentioned,  to  be  advertised  as  required  by  law,  and  hath  adjudged  (or  and 
hath  offered  for  sale  pursuant  to  such  advertisement,  but  the  bidding  there- 
for being  insufficient  did  withdraw  the  same  from  such  sale,  and  hath  since 
by  authority  of  the  Creditors  agree  to  sell)  and  doth  hereby  grant,  bargain, 
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Bcll,  and  confirm  tho  same,  to  wit :  unto  the  said  C.  D.,  his  heirs  and  as- 
signs for  ever,  all  {in  Ontario,  Nova  Scotia  and  New  Brunswick,  inaert 
•'  the  rights  and  interesta  of  the  Insolvent  in")  that  certain  lot  of  land,  (&c., 
imert  here  a  description  of  the  projterty  sold) :  To  have  and  to  hold  tho 
same,  with  tho  appurtenances  thereof,  unto  tho  said  C.  D,,  his  heirs  and 
assigns  for  ever.    Tho  said  sale  is  so  made  for  and  in  consideration  of  tho 

sum  of  % in  hand  paid  to  the  said  C.  D.  to  the  said  A.  B.,  the  receipt 

whereof  is  hereby  acknowledged  {or  of  which  the  said  C.  D.  hath  paid  to 

tho  said  A.  B.,  the  sum  of tho  receipt  whereof  is  hereby  acknowledged) 

and  tho  balance,  or  sum  of  $ tho  said  C.  D.  hereby  promises  to  pay 

the  said  A.  B.,  in  his  said  capacity,  as  follows,  to  wit — {here  state  the  terms 

of  2^ay>nent) — the  whole  with  interest  payable and  as  security  for  tho 

payments  so  to  bo  made,  the  said  0.  D.  hereby  specially  mortgages  and 
hypothecates  to  and  in  favour  of  the  said  A.  B.,  in  his  said  capacity,  the  lot 

of  land  and  premises  hereby  sold.     In  witness,  &c. 

A.  B.         [l.  s.j 
Signed,  scaled,  and  delivered  C.  D.         [l.  s.j 

in  the  presence  of  E.  F. 

— • — 

FORM  M.— (F/(?e  Sec.  68.) 

Insolvent  Act  o/18G9. 

In  the  matter  of A.  B.  {or  A.  B.  &  Co.), an  Insolvent. 

A  dividend  sheet  has  been  prepared,  open  to  objection,  until  the 

day  of after  which  dividend  will  bo  paid. 

Place ,  date . 

Signature  of  Assignee. 


^  FORM  '^.—{Vide  Sec.  101.) 

Insolvent  Act  of  18G9. 
Canada,  Pko^hnce  of District  {or  County)  of . 

In  the  {name  of  Court)  .     In  the  matter  of  A.  B.  {or  A.  B.  &  Co.), 

an  Insolvent. 

The  undersigned  has  filed  in  the  office  of  this  Court,  a  consent  by  his 
creditors  to  his  discharge  {or  a  deed  of  composition  and  discharge  executed 

by  his  creditors),  and  on the day  of next,  he  will  apply  to 

the  said  Court  {or  to  the  Judge  of  the  said  Court,  as  the  case  may  he)  for  a 
confirmation  of  the  discharge  thereby  effected. 
Place ,  date . 

(Signature  of  Insolvent,  or  of  his  Attorney  ad  litem.) 

— • — 

FORM  0.— ( Vide  Sec.  102.) 
Insolvent  Act  of  \9i&^. 
Canada,  Province  of District  {or  County)  of . 


In  the  {name  of  Court) .    In  the  matter  of  A.  B.,  an  Insolvent, 

To  the  said  Insolvent. 
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Take  notice  that  the  undersigned  creditor  hereby  requires  you  to  file  in 
the  office  of  this  Court,  the  consent  of  your  creditors,  (or  the  deed  of  com- 
position and  discharge  executed  by  them),  under  which  you  claim  to  be 

discharged  under  the  said  Act ;  and  on the day  of next,  at 

ten  of  the  clock  in  the  forenoon,  or  as  soon  as  counsel  can  be  heard,  the 
undersigned  will  apply  to  the  said  Court  {or  to  the  Judge  of  the  said  Court, 
as  the  case  may  he)  for  the  annulling  of  such  discharge. 

Place ,  date . 

(Signature  of  Creditor,  or  of  his  Attorney  ad  litem.) 


FORM  P.— ( Vide  Sec.  105.) 
Insolvent  Act  of  1869. 

Canada,  Provikce  of District  {or  County)  of . 

In  the  {name  of  Court) .    In  the  matter  of  A.  B.  {or  A.  B.  &,  Co.), 

an  insolvent. 

On the day  of next,  the  undersigned  will  apply  to  the 

said  Court  [or  the  Judge  of  the  said  Court,  as  the  case  may  le)  for  a  dis- 
charge under  the  said  Act. 

Place ,  date . 

(Signature  of  the  Insolvent,  or  his  Attorney  ad  litem.) 


FORM  Q.-(  Vide  Sec.  122.) 
Insolvent  Act  of  1869. 

In  the  matter  of A.  B., an  insolvent,  and C.  ^., 

Claimant. 


I,  C.  D.,  of ,  being  duly  sworn  in depose  and  say : 

1.  I  am  the  claimant  {or^  the  duly  authorized  agent  of  the  claimant  in 
this  behalf,  and  have  a  personal  knowledge  of  the  matter  hereinafter  deposed 

to,  or  a  member  of  the  firm  of claimants  in  the  matter,  and  the  said 

firm  is  composed  of  myself and  of  E.  F.,  of ). 

2.  The  insolvent  is  indebted  to  me  {or  to  the  claimant)  in  the  sum  of 

dollars,  for  {here  state  the  nature  and  particulars  of  the  claim,  for  which 
purpose  reference  may  also  be  made  to  accounts  or  documents  annexed). 

3.  I  {or  the  claimant)  hold  no  security  for  the  claim,  {or  I  or  the  claimant) 
hold  the  following,  and  no  other,  security  for  the  claim  namely :  {state  the 
particulars  of  the  security.) 

To  the  best  of  my  knowledge  and  belief,  the  security  is  of  the  value  of 
dollars. 

Sworn  before  me  at '  this day  of . 

And  I  have  signed. 


TARIFF    OF    FEES. 

(OF  DECEMBER,    1 864.) 

For  Insolvency  j)^'ocee(lings  in  Ontario^  p?'o??i??Zyf«fe^Z  5y  the  Judges  of  the 

Siqyerior  Courts  of  Common  Law,  and  of  the  Court  of  Chancerij, 

under  27  and  28  Victoria,  c.  17. 


TARIFF. 

Fees  to  solicitor  or  attorney,  as  hetween  party  and  'party,  and  also  as 
hcticeen  solicitor  and  client : — 

Instructions  for  voluntary  assignment  by  debtor,  or  for  compulsory 
liquidation,  or  for  petition,  where  the  statute  expressly  requires  a 
petition,  or  for  brief,  where  matter  is  required  to  be  argued  by 
counsel,  or  is  authorized  by  the  judge  to  be  argued  by  counsel,  or 

for  deeds,  declarations,  or  proceedings  on  appeal ?2  00 

Drawing  and  engrossing  petitions,  deeds,  affidavits,  notices,  advertise- 
ments, declarations,  and  all  other  necessary  documents  or  papers 
when  not  otherwise  expressly  provided  for,  per  folio  of  100  words 

or  under 0  20 

Making  other  copies  when  required    0  10 

When  more  than  fee  copies  are  required  of  any  notice  or  other 
paper,  five  only  to  be  charged  for,  unless  the  notice  or  paper  is 
printed,  and  in  that  case  printer's  bill  to  be  allowed  in  lieu  of  copies 
drawing  schedule,  list,  or  notice  of  liabilities,  per  folio,  when  the 

number  of  creditors  therein  docs  not  exceed  twenty 0  20 

When  the  number  of  creditors  therein  exceeds  twenty,  then  for  every 

folio  of  100  words  over  twenty 0  10 

Every  common  affidavit  of  service  of  papers,  including  attendance, .     0  50 

Every  common  attendance   0  50 

Every  special  attendance  on  judge 2  00 

For  every  hour  after  the  first ICO 

To  be  increased  by  the  judge  in  his  discretion 
Every  special  attendance  at  meetings  of  creditors,  or  before  assignee, 

acting  as  arbitrator 1  00 

Fee  on  writ  of  attachment  against  estate  and  eflects  of  insolvent,  in- 
cluding attendance 2  00 

Fees  on  rule  of  Court  or  order  of  judge  1  00 

11  -^ 
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$    c. 

Fee  on  sub  ad  test,  including  attendances 1  00 

Fee  on  sub  duces  tecum,  including  attendance 1  25 

And,  if  above  4  folios,  then  for  each  additional  folio,  over  such  4  folios    0  10 

Fee  on  every  other  writ 1  00 

Every  necessary  letter 0  50 

Costs  of  preparing  claim  of  creditors,  and  procuring  same  to  be  sworn 
to,  and  allowed  at  meeting  of  creditors,  in  ordinary  cases,  where 

no  dispute ^  1  00 

Costs  of  solicitor  of  petitioning  creditor,  for  examining  claims  filed  up 

to  appointment  of  assignee,  for  each  claim  so  examined    0  50 

Cost  of  assignee's  solicitor  for  examining  each  claim  required  by 

assignee  to  be  examined 0  50 

Preparing  for  publication  advertisements  required  by  the  statute,  in- 
cluding copies  and  all  attendances  in  relation  thereto 1  00 

Preparing,  engrossing,  and  procuring  execution  of  bonds  or  other  in- 
struments of  security 2  00 

Jlileage  for  the  distance  actually  and  necessarily  travelled — per  mile    0  10 

Bill  of  Costs,  engrossing,  including  copy  for  taxation,  per  folio 0  20 

Copy  for  the  opposite  party 0  50 

Taxation  of  Costs 0  50 

No  allowance  to  be  made  for  unnecessary  documents  or  papers,  or  for 
unnecessary  matter  in  necessary  documents  or  papers,  or  for  unnecessary 
length  of  proceedings  of  any  kind.  In  case  of  any  proceedings  not  provided 
for  by  this  tariff,  the  charges  to  be  the  same,  as  for  like  proceedings,  in 
the  tarilTs  of  the  Superior  Courts. 

COUNSEL. 

Fee  on  arguments,  examinations,  and  advising  proceedings,  to  be  allowed 
and  fixed  by  the  judge  as  shall  appear  to  him  proper  under  the  circum- 
stances of  the  case, 

FEE  FUND. 

Every  warrant  issued  against  estate  and  effects  of  insolvent  debtors.  $1  00 

Every  other  warrant  or  writ 0  30 

Every  summary  rule,  order  or  fiat 0  30 

Every  meeting  of  creditors  before  judge 0  50 

If  more  than  an  hour 1  00 

If  more  than  one  on  same  day,  !?2,  to  be  apportioned  amongst  all. 

Every  affidavit  administered  before  judge 0  20 

Every  certificate^  of  proceedings  by  judge  of  County  Court  for  trans- 
mission to  a  Superior  Court  or  a  judge  thereof 0  50 

Every  bankrupt's  certificate 1  00 

Every  taxation  of  costs 0  16 
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FEES  TO  CLERK.  ig    ^ 

Every  Writ,  or  Rule,  or  Order , 0  50 

Filing  every  affidavit  or  proceeding 0  10 

Swearing  affidavit 0  20 

Copies  of  all  proceedings  of  which  copy  bespoken  or  required,  per 

folio  of  100  words 0  10 

Every  certificate 0  30 

Taxing  costs 0  50 

Taxing  costs  and  giving  allocatur 0  65 

For  every  sitting  under  commission,  per  day 1  00 

If  more  than  one  on  same  day,  $2,  to  be  apportioned  amongst  all. 

Fee  for  keeping  record  of  proceedings  in  each  case 1  00 

For  any  list  of  debtors  proved  at  first  meeting,  (if  made) 0  oO 

For  any  list  of  debtors  at  second  meeting 0  50 

Any  search 0  20 

A  general  search  relating  to  one  bankruptcy,  or  the  bankruptcy  of 

one  person  or  firm  0  50 

SHERIFF. 
Siime  as  on  corresponding  proceedings  in  Superior  Courts. 

WITNESSES. 

Same  as  in  Superior  Courts. 
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\b£CONutno  assignee — Another  to  be  cliosen  in  his  place,  C5. 
Debtor,  commits  an  act  of  bankruptcy,  47. 
Dofemlant — Service  of  writ  upon,  57. 
Account — Party  liable  to,  may  not  bo  an  assignee,  64  (See  Choice,  Removal, 
Assignee). 
Assignee  to  account  for,  and  divide  interest  accrued  upon  Dank  de- 
posits, G9  (See  Interest). 
IIow  compelled  to  account,  CO. 
Books  of  (See  Books), 
Bank  (See  Bank). 

Final,  gl  (See  Final  account,  Assignee). 

Statements  of,  to  be  prepared  periodically,  82  (See  Statement) 
Overdrawing,  not  a  contracting  without  expectation  of  being  able  to 
pay,  108. 
Act  of  1 804— Repealed,  151. 
Amending —      «'         151. 

Of  1809,  appplication  of,  33  (See  Infant,  Lunatic,  Married  woman). 
Title  of,  152. 
Vihcn  to  take  effect,  152. 

'•     to  cease  to  operate,  152. 
Of  bankruptcy — What  constitutes,  47. 

If  concerted,  will  not  support  a  flat,  54. 
But  another  creditor  may  avail  himself  of  such  an  act,  54. 
What  are  continuous  acts,  54. 

Proceedings  for  compulsory  liquidation  must  commence  within  three 
months  from,  54. 
Adjournment  of  a  debtor's  examination  si7ie  die,  121. 

Administrator,  as  to  trust  funds,  not  affected  by  discharge  under  Act,  115. 
Advances  in  money,  procuring  with  intent  to  fraud,  106. 

Advertisement,  meeting  of  creditors  called  by,  30,  GO,  72,  124.     (See  Forms, 
Meeting,  Notice.) 
Of  notice  of  issue  of  writ  of  attachment,  58. 
By  sheriff  on  attachment,  58. 
Assignee  to  give  notice  of  his  appointment  by,  68. 
Of  sale  of  debts  of  insolvent,  74. 
Of  sale  of  real  estate,  76. 

*'       by  sheriff,  76. 
Of  completion  of  dividend  sheet,  90. 
Of  application  to  judge  for  dischai'ge,  105. 
By  assignee,  on  receipt  of  deed  of  composition,  118. 
Of  filing  deed  of  composition,  116. 
Of  petition  of  insolvent  for  balance,  95. 
Affidavit.— (See  Oath.) 

To  be  made  in  support  of  application  to  imprison,  42. 

By  assignee  as  to  appointment,  42. 

May  bo  made  by  claimant  in  Province  of  Quebec,  54.  » 
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Affidavit — [Continued. ) 

Contents  of,  54. 

Form.     (Sec  Appendix  0.) 

To  be  filed  with  prothonotary,  55. 

la  Provinces  other  than  Quebec,  hovf  made,  64. 

As  to  insolvency  of  debtor,  65. 

How  entitled,  66. 

Decisions  as  to,  56. 

Before  whom  to  be  made,  131,  132. 

May  be  made  by  an  agent, '132. 
Agent,  affidavit  may  be  made  by,  54,  182. 

May  be  appointed  by  the  eherifif,  68. 

Bankruptcy  of,  131. 

Assignee,  &c.,  an  agent,  146. 
Alien,  whether  assignee  can  represent,  73. 
Alimony,  wife  may  not  prove  for  arrears  of,  131. 
Allowance  to  insolvent,  how  made,  89. 

To  be  inserted  in  the  dividend  sheet,  89. 
Subject  to  contestation,  89. 

To  insolvent  for  attending  meetings  of  creditors,  126. 

(See  Expenses.) 
Amendment  of  pleadings,  136. 

Amount  for  which  a  creditor  holding  security  shall  rank,  84,  85,  87. 
Annulling  discharge — proceedings  for,  118.     (See  Discharge.) 

Power  of  court  or  judge  with  reference  to,  119. 
Appeal  to  the  judge  from  award  of  assignee,  91,  97.     (See  Award  ) 

By  summary  application,  97. 

Notice  of,  97,  98. 

From  order  of  judge,  98.     (See  Judge,  Application.) 

Conditions  of,  98. 

Costs  of,  where  appellant  does  not  proceed,  85. 

Proceedings  in,  to  stay  payment  of  composition  money,  113. 
Appellant  not  prosecuting,  liable  for  costs,  100. 
Application  of  Act,  33. 

To  judge  for  order  for  meeting  of  creditors,  60. 
May  be  made  by  any  creditor,  60. 

Summary.     (See  Petition.) 

For  appeal  from  County  Judge,  99. 

To  be  served  on  the  opposite  party  and  the  assignee,  99. 

To  set  forth  the  proceedings  before  the  judge,  99. 

To  pray  for  its  revision,  99. 

To  be  accompanied  with  notice,  99. 

To  have  discharge  annulled,  119.    (See  Discharge.) 

To  judge  to  confirm  discharge,  122. 
Appointment  of  assignee,  40,  41. 

Of  interim  assignee,  as  assignee,  42,  43. 

Instrument  of.     (See  Instrument.) 

Form  of.     (See  Form  D  D.) 

Of  aspignee  upon  compulsory  liquidation,  60,  61. 

Record  of.     (See  Record.) 

Of  assignee  under  Act  of  1864,  61. 

Notice  of,  to  be  given  by  assignee,  C8. 

Not  to  be  impeached  in  any  pleading,  144. 

Frimd/acie   evidence  of,  161. 
Arrears  of  salary.     (See  Salary.) 

Of  rent.     (See  Rent.) 
Arrest. — (See  Imprisonment). 

Under  judgment  summons,  115. 
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Arrcat— {Continued.) 

Malicious,  Jiscbargo  not  to  affect  damages  for,  115. 

Sub.sequont  to  discharge  from  imprisonment,  146. 
Assault,  dischiirge  not  to  affect  damages  for,  115. 
Assets,  statement  of,  to  be  prepared,  39. 

AVLether  insolvent  need  show,  37,  38. 

To  what  assets  certain  sections  shall  extend,  127. 
Assignee. — (See  Interim  Assignee,  Official  Assignee). 

Of  bond.     (See  Bond  ) 

What  property  vests  in,  after  assignment,  44. 

May  be  appointed  by  creditors,  40,  60. 

How  appointed  under  Act  of  1864,  61. 

When  interim  assignee  to  be  assignee  to  the  estate,  41. 

(See  Lease,  Bankrupt). 

Kight  of  appointment  of,  to  vest  with  creditors,  61. 

Record  of  appointment  of,  61.     (See  Record.) 

Has  sole  right  to  select  his  solicitor,  61. 

May  be  made  to  change  "         "         61. 

Transfer  of  estate  to,  by  guardian,  61. 

"  "       wliat  property  passes  by,  61. 

Removal  of.     (See  Official  Assignee). 

Principles  which  govern,  64,  65.     (See  Removal.) 

Becoming  insolvent,  65. 

Purchasing  bankrupt's  estate,  65. 

Miiy  sue  otiicial  assignee  upon  default  by  the  latter,  65, 

(See  Default,  Security,  Instrument.) 

To  distribute  amount  received  from  defaulter's  security,  66. 

Supervision  of,  by  inspector,  67,  68. 

To  give  notice  of  his  appointment,  <58. 
.    To  call  meetings  of  creditors,  68. 

When  required  to  do  so  by  inspectors.  68 
Or  by  five  creditors,  68. 
Or  by  a  judge,  68. 

To  obey  instructions  of  creditors,  69. 

To  deposit  money  received  by  him  in  the  bank,  60. 

Omitting  to  ncoount  for  interest,  69.     (See  Interest  ) 

To  produce  bank  pass-book  at  creditors'  meetings,  69. 

To  attend  all  meetings  of  creditors,  70.     (See  Interim  A.ssignee,  Guar- 
dian), 

To  take  and  preserve  minutes  of  the  meetings,  70.     (See  Register  ) 

To  give  further  security,  if  required  by  creditors,  70. 

In  case  of  default  by,  security  to  be  sued  upon,  71. 

Powers  of  insolvent  vest  in,  71. 

To  wind  up  affairs  of  insolvent,  71. 

To  be  directed  by  the  creditors,  71. 

May  sell  entire  estate  and  effects  in  one  block,  72. 

To  sue  in  his  own  name,  72. 

To  bring  actions  to  rescind  agreements  &c.,  made  in  fraud,  72. 
"  "       to  protect  the  estate,  and  to  protect  creditors,  72. 

May  represent  insolvent  in  all  suits  pending  at  the  time  of  his  appoint- 
ment, 72. 

Declining  (o  prosecute  a  suit,  73. 

Of  a  member  of  a  co-partnership,  74,  88. 

May  sell  debts  at  public  auction,  74. 

To  keep  a  list  of  debts  opea  to  piiblic  inspection,  75. 

Refusing  to  take  certaiu  proceedings,  75.     (See  Proceedings.) 

To  deliver  bill  of  Bale  to  purchaser  of  insolvent's  debts,  75.     (See 
Purchase.) 
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Assignee— (Con^i'iMCf?.) 

Troof  of  signature  to  be  nnnocossary,  75. 

May  sell  real  estate  on  certain  conditions,  76,  77.     (See  Sale,  Title, 

&c,) 
May  gr  nt  terms  of  credit,  77. 

Entitled  to  receive  security  for  unpaid  purchase  money,  77. 
May  obtain  an  order  for  re-sale,  78.  (See  Order,  Re-sale.) 
Sale  of  immovables  in  Quebec  by,  78.  (See  Immoveables.) 
Subject  to  the  summary  jurisdiction  of  the  court,  79. 

"         "  •'  «'  "        "      after  removal,  80. 

May  be  compelled  to  perform  his  duty,  79. 
■\Viiat  duties  may  be  enforced,  80. 
Remedies  against,  79. 
May  be  removed,  80.     (See  Removal.) 
Death  of,  81.     (See  Death.) 
Remuneration  of,  80. 

Proceedings  by,  for  final  account  nnd  discharge,  81, 
To  petition  judge  for  discharge,  81. 

To  give  notice  of  such  petition  to  insolvent  and  creditors,  81. 
To  produce  and  file  bank  certificate  of  deposits,  81. 
To  prepare  statements,  81. 
Accounts  of,  to  be  audited,  81, 
To  prepare  dividends,  82. 
Duties  of,  in  the  case  of  contingent  claims,  83,  84. 

•'  "  "       creditors  holding  securities,  84,  85. 

'•  on  the  filing  of  a  second  claim,  87. 

^lay  consent  to  a  retention  of  property  by  a  creditor,  85,  80. 
^lay  require  an  assignment  of        •'         *'  "         85. 

"         "      from  creditor  a  supplementary  oath,  88. 
Has  no  right  to  interfere  in  winding  up  partnership  business,  89.  (See 

Partner.) 
Cannot  compel  the  solvent  partner  to  deliver  up  the  boots,  89. 
To  reserve  dividends  for  creditors  not  filing  claims,  90. 
To  notify  them  of  such  reserve,  90.     (See  Notice.) 
To  hear  and  examine  in  case  of  disputes  arising  among  creditors,  91, 

92. 
To  take  notes  in  ■writing  of  the  evidence,  91. 
To  examine  and  verify  the  statements  submitted,  91. 
Costs  awarded  by,  may  be  levied  under  execution,  93. 
To  attend  before  judge  on  appeal,  97, 

May  recover  property  improperly  transferred  by  debtor,  103. 
How  afl;'ected  by  deed  of  composition  and  discharge,  112,  115. 
To  resume  possession,  if  discharge  fails  to  take  effect,  112. 
Duty  of,  on  receiving  deed  of  composition,  113. 
To  give  notice  of  such  receipt,  113.     (See  Advertisement.) 
May  oppose  insolvent's  application  to  judge  for  discharge,  117. 
May  examine  insolvent  on  oath,  124. 
To  reduce  his  statements  to  writing,  124, 
May  summon  insolvent  to  attend  meetings,  126. 
May  petition  for  order  to  examine  husband  or  wife  of  insolvent,  120. 
To  mail  notices  to  creditors,  129, 
Claims  of  creditors  to  be  furnished  to,  131. 
May  issue  a  commission,  133. 
May  order  a  subpoena,  134. 

May  obtain  order  to  receive  insolvent's  letters,  138.     (See  Letters.) 
Having  claim  c  •,  the  estate,  139, 
An  agent,  146. 
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Assignee — (Continued.) 

Indictment  njrainst,  147. 

Applicfttion  by,  for  effects  retained  by  insolvent,  150. 
To  retain  percentage  for  building  and  jury  fund,  161. 
Assignment,  voluntary, 

"  to  wbom  made,  36. 

Deed  of,  39.     (See  Deed.) 

"  what  it  shall  be  held  to  convey,  43. 

For  benefit  of  creditors  otherwise  than  as  prescribed  by  the  Act,  50. 
Of  property,^  an  act  of  bankruptcy,  48. 
May  be  demanded  by  creditors,  51. 
Time  allowed  for  making  may  be  enlarged,  53. 
By  creditors  to  assignee,  of  property  held  as  security,  85,  87. 
By  a  trader  not  necessarily  fraudulent,  101. 
AttftchmGnt.— (See  Writ  of  Attachment.) 
Auction,  debts  may  be  sold  at,  71.     (See  Sale.) 
Audit,  Accounts  of  assignee  to  be  audited,  81. 
Authority. — (See  Sanction.) 
Award,  in  case  of  contingent  claims,  83. 

'«  disputed        '•        91,  92. 

As  to  costs,  may  be  made  executory,  93. 
In  case  of  damages  claimed  by  lessor,  9G. 
May  be  appealed  from,  97. 
(See  Judge,  Assignee,  Appeal.) 
Balance,  assignee  to  file  certificate  of,  on  petitioning  for  discharge,  81. 

Remaining  after  payment  of  debts,  payable  to  insolvent,  95. 
Bank,  money  to  be  deposited  in,  09. 

Pass-book  to  be  produced  at  each  meeting,  70. 
Account,  pass-book  to  show  in  what  name  kept,  70. 
Certificate  as  to  balance  in  hands  of  assignee,  81. 
Bankrupt. — (See  Insolvent.) 

Derivation  of  word,  27. 
What  property  of,  vests  in  assignee,  41. 
Bequest  to,  44. 

May  contract  debts  after  assignment,  4^. 
May  maintain  an  action  for  personal  labor,  45. 
Interference  of,  in  choice  of  assignee,  04. 

Mortgagor — not  a  necessary  party  to  a  suit  against  assignee,  73. 
**  "  '•  '*      even  when  fraud  alleged,  73. 

"  — mortgagee  not  obliged  to  file  a  claim,  85. 

"  "  may  exercise  his  power  of  sale,  86. 

Secret  bargain  with,  set  aside,  102. 
Bankruptcy  Code  of  Home,  27. 

Laws  affecting,  when  introduced,  23, 
"     of  England  not  in  force  here,  33. 
"    aim  of,  38. 
(See  Act  of  Bankruptcy.) 
Of  trustees,  proceedings  in  case  of,  71. 
Limitation  to  wife  in  event  of,  102. 
Barrister  not  a  trader,  35. 
Bequest  to  bankrupt  passes  to  his  assignees,  44. 
Bill  of  costs.     (See  Costs). 

of  Exchange.     (See  Negotiable  paper.) 

'•  remitted  for  a  particular  purpose,  44. 

of  sale  of  insolvent's  debts.     (See  Purchaser.) 
forms  of.     (See  Appendix  K). 
Board  of  Trade  to  name  official  assignees,  63.    (See  Official  Assignee.) 
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Board  of  'Tra,do—(Contitiued) 

To  fix  security  to  bo  given,  63. 

Failing  to  make  nomination,  03. 

May  remove  oflicial  assignee  upon  petition,  03.     (Seo  Removal.) 

President  of.     (See  President.) 

Meaning  of  phrase,  143. 
Bonds,  assignee  of,  may  not  be  a  petitioning  creditor,  60. 

Vest  in  assignee,  43. 

Or  instrument  of  security,  in  whose  name  taken,  71.     (Sec  Security,) 
'*  *'  where  deposited,  71. 

Books  of  account,  insolvent  to  be  examined  concerning,  39 

Vest  in  assignee,  43. 

To  be  taken  under  a  •;?rit  of  attachment,  58. 

Of  a  firm,  one  partner  being  insolvent,  89.     (Seo  Partners.) 

Debtor  not  kee[)ing,  a  ground  for  opposing  discharge,  117. 
"       refusing  to  deliver,   •*  *•  •'  117. 

Negligence  in  keeping,  1:^0. 
Brickmaker,  when  a  trader,  34, 

Building  and  Jury  Fund,  Province  of  Quebec,  provision  for,  151. 
Canada  Gazette.     (See  Gazette.) 
Certificate  of  bankrupt's  discharge. 

Of  Judge  as  to  nomination  of  official  assignee,   68.      (See  Official 
Assignee.) 

Of  Registrar  as  to  discharge  of  hypothecs,  78 
"         contents  of,  79.     (See  Immovable.) 

Of  bank  as  to  balance  in  hands  of  assignee,  81.     (See  Assignee.) 

Of  court  as  to  default  of  witness  in  appearing,  135. 
Certified  copy. — (See  Copy.) 
Chairman  of  meeting  of  creditors,  42. 

To  sign  instrument  of  appointment  of  assignee,  42. 

To  certif}'  minutes  of  meetingn,  70. 
Chancery,  Court  of,  may  remove  bankrupt  trustee,  71.     (See  Trustee  ) 
Chattel  Mortgage  made  within  30  days  of  assignment,  103. 
Chattels  exempt  from  seizure,  46. 
Choice. — (Soe  Court,  Voting,  Majority.) 
Claim. — (See  Secured  Claim.) 

Upon  a  guarantee  provable  as  a  debt,  83. 

For  damages  by  lessor,  90.      (See  Lessor.) 

Award  upon,  to  be  made  by  assignee,  90. 

Of  landlord  for  arrears  of  rent,  .97. 

For  unliquidated  damages,  109. 
Claimant. — (See  Creditor.) 

Whose  claim  objected  to,  to  have  three  days. notice,  92. 
Claims,  how  to  rank  on  the  estate.     (See  Debts.) 

Contingent  or  conditional,  83. 

Secured,  85,80. 

Consisting  of  several  items,  87. 

No  claim  to  be  ranked  upon  more  than  onco,  S8. 

Against  a  member  of  a  copartnership,  88. 

Objections  to,  how  determined,  91. 

May  be  ordered  to  be  contested  by  inspectors,  93. 

Small  claims,  120. 

Form  and  attestation  of,  131.     (See  Affidavit,  Appendix  Q.) 

Subject  to  set-off,  132. 

When  judge  has  a  claim  on  insolvent's  estate,  139. 
Classification  of  discharges,  120,  123. 
Clerk  of  Court  may  preside  at  meetings  of  creditois,  00. 
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Clofk  of  Court — Continued) 

Copy  of  resolution  nominating  officinl  assignee  filed  with,  C3. 

One  of  the  duplicate  registers  filed  with,  70.     (See  Register.) 
Clerks  have  special  lieu  for  arrears  of  salary,  DO. 
Code  of  Ancient  Homo,  27. 

Of  procedure,  to  apply  in  Province  of  Q'lebec,  79. 
Collateral  security,     (t^ee  Security.) 
Collocated  meaning  of  the  term,  143, 
Collocntiou  of  moneys  ari.sing  from  sale,  79. 
Commission,  amount  of,  to  be  charged  in  certain  cases  by  ofiicial  assigneo,  0(5. 

For  examination  of  witnesses,  133. 
Commissioner  may  take  certain  affidavits,  131,  132. 
Companies,  Incorporated,  Act  to  apply,  3C,  143. 

Limited,  may  petition  for  an  adjudication,  5G. 
Composition,  offer  of,  80. 

Deed  of,  109.     (See  Deed.) 
Compulsory  Liquidation. — (See  Writ.) 

Estate  of  insolvent  liable  to,  47,  53,  54. 

Time  limited  in  which  to  take  proceedings  for,  5i. 

Other  limitations  as  to  proceedings,  64. 

Service  of  writ  in  process  for,  57. 

Concurrent  writs  may  be  used,  57. 

How  proceedings  may  be  contested,  59.     (See  Petition.) 
CoDcealmont,  within  Province,  an  act  of  bankruptcy,  47. 

Of  circumstances  from  creditors  with  intent  to  defraud,  lOG. 

Of  effects  by  debtor,  117. 

"       a  misdemeanor,  148. 
Concurrent  Writs  may  be  issued,  57. 
Confirmation  of  Discharge,  on  what  condition  granted,  116,     (See  Discharge  ) 

Creditors  may  oppose,  117. 

Effect  of,  121. 

Power  of  judge  on  application  for,  120,  122.     (See  Judge.) 

Evidence  of,  104. 
Consent  of  creditors  to  insolvent's  discharge,  effect  of,  114,  116. 

**  obtained  by  fraud  void,  124. 

Conservatory  proceedings  may  be  instituted,  67. 
Consideration,  contracts  made  without,  presumed  void,  100. 
Consul  may  take  certain  affidavits,  131. 
Construction  of  statements  in  pleadings,  136. 
Contestation  of  Claims  may  be  ordered  by  inspectors,  93. 

At  the  expense  of  the  estate,  93. 

In  the  name  of  any  consenting  creditor,  93. 

Of  composition  and  discharge,  effect  of,  113. 
Contingent  Claims  provided  for,  83. 
Contracts  of  Marriage.     (See  Marriage). 

Fraudulent,  100. 

Obstructive,  100. 

Fraudulent,  with  knowledge  of  party  contracting,  101. 

In  contemplation  of  marriage,  101,  102. 

Parol  cannot  be  proved,  131. 
Conveyance.     (See  Assignment). 

Of  stock  in  trade,  may  be  an  act  of  bankruptcy,  50. 

When  deemed  gratuitous  or  fraudulent,  100.     (See  Contracts.) 

Valid  at  the  time  of  execution,  108, 
Copartnership.     (See  Partner,  Partnership.) 

Act  applies  to,  36.  '       •»'  >  ^ 

Rights  of  action  of  an  assignee  of  a  parti. or,  74. 
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Copartncrf»liip — (Conlinucd  ) 

How  debts  of  nn  iiiHolvent  pnrtncr  shnll  rnnk,  88. 
■NVliiit  property  of.  vents  in  aHsiRiiee,  88. 
Copy. — Antlieiitic  copies  of  Uceils  of  assij^nment  and  transfer,  43,  40,  127,  15T. 
Of  record  of  appointment  to  be  repiHtcred,  G'J. 

"         to  bo  under  tlie  band  of  tbe  court,  02. 
Of  tbo  resolution  nominating  oflicial  assignee,  03.     (Sco  Nomination.) 
or  judgment  confirming  diacbarge,  to  bo  ov.idunce,  121. 
Co.stp,  in  case  of  counter  petition  by  debtor,  52. 

Creditor  making  unreasonable  demand  may  bo  ordered  to  pay  treble, 

f)2. 
On  petition  of  assignee,  Tvi.>ibing  to  purcbaao  at  a  sale,  05.     (See  Pe- 
tition, AsHigneo) 
Privilege  for,  may  bo  preserved  after  seizure,  84. 
Wlun  exelnded  from  ranking  on  tbe  estate,  80. 
In  cane  of  disputed  claim  before  assignee,  91. 
Of  contestation  of  any  claim  may  be  paid  cut  of  tbo  estate,  93. 
Under  as.iignee'a  award,  may  be  levied,  93. 
Privileged  claim  of  execution  creditor  reserved,  91. 
On  appellant  not  proceeding,  100.     (See  Security.) 
On  writ  of  execution,  lien  preserved,  128. 
On  what  prcperty  and  in  what  order  chargeable,  137. 
How  taxed,  110. 
Council  of  IJoard  of  Trade.     (See  Board  of  Trade,) 

Governor  in.     (Sco  Governor). 
Counterpart  of  deed  may  be  executed,  41.     (See  Deed.) 

No  list  of  creditors  need  be  appended  to,  41. 
County,  Ofiicial  Assignee  appointed  for  each,  63      (See  OlTlcial  Assignee  ) 

Town,  meetings  of  creditors  to  bo  held  at,  69.     (See  Meeting.) 
Court — (See  .Judge). 

Of  Chancery.     (See  Chancery). 

M.iy  .set  aside  choice  of  assignee  by  creditors,  04.     (Sec  removal.) 
if  parties  voting  are  not  entitled  to  vote,  04. 
if  a  person  liable  to  account  elect  himself,  64. 
if  the  bankrupt  have  interfered,  04. 

"  "  "  "         or  may  exercise 

undue  influence,  04. 
'«  •»  if  procured  by  fraud,  04. 

••  **  if  the  majority  of  creditors  were  accidentally  ex- 

cluded from  voting,  04. 
"  "  if  the  majority  of  creditors  had  not  sufficient 

notice,  04. 
"  "  if  the  assignee  decline  to  act.  04. 

To  which  court  appeal  lies  in  several  Provinces,  98. 
AVill  set  aside  a  voidable  contract,  101. 
Covenants  in  a  Lease,  upon  whom  binding,  95.     (See  Lease  ) 

Not  to  assign,  95. 
Credit  may  be  allowed  on  sales  of  real  estate,  48,  77.     (See  Sale,  Deed.)    . 
Terms  of,  to  be  approved  by  creditors,  77. 
Goods  purchased,  106,     (See  Purchaser.) 
Creditors.     (See  Assignment,  Meeting). 

Name  and  residence  of,  to  be  shewn  in  statement,  39. 

To  be  notified  of  meeting,  40.     (See  Notice.) 

May  appoint  an  assignee,  40,  01. 

One  or  more,  to  sign  instrument  of  appointment,  42. 

May  require  a  debtor  to  make  an  assignment,  51.  '     '    - 

Vexatious  demands  by,  proceedings  to  set  aside,  62. 
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Creditors — {Conlmied ) 

May  (ibtnin  writ  of  attncliment,  55. 

\Vliat  creditors  niny  take  thin  course,  50. 

Wlioso  debt  i^  uiiniatiirt'd  nmy  commence  procoediiign,  GO. 

Meeting  of,  3'J,  CO,  08.     (See  Meeting) 

^'unlber  pruHciit  nt,  (il. 

JuJj^e  to  order  nieclin;?  upon  Application  of  creditors,  flO. 

Security  to  bo  taken  from  oHicial  nss^igneo  for  llic  benefit  of,  G5. 

May  rc([\iire  furdicr  security,  0(),70.     (See  Security.) 

May  appoint  one  or  more  inspectors,  G7.     (See  Inspectors  ) 

May  fix  place  of  meeting,  67.     (See  Place.) 

Sanction  of,  fo  nets  of  ivs^sipnce,  liow  evidenced,  07. 

May  huspoiid  proceedings,  07,  08. 

May  require  n.'-Higneo  to  call  meeting,  68. 

May  make  rules  for  puidanco  of  nssipnee,  69. 

Summary  petition  of,  00.     (See  Petition). 

To  direct  assignee  as  to  sale  of  insolvent's  efTects,  71,  74. 

May  take  procteilings  nt  tlieir  own  risk,  75.      (See  Proceedings.) 

May  remove  assignee,  80.     (See  Removal,  Court.) 

May  appoint  another,  80. 

To  determine  remuneration  of  nB.signco,  &c.,  80. 

Having  conditional  or  contingent  claims,  83.     (See  Claims, ) 

Holding  security,  84,  85.     (See  Security.) 

'*  ♦'         to  put  value  upon  security  held  by  them,  85. 

•'  .     '•         bow  to  rank  and  vote,  8(5,  87. 

"         negotiable  instruments  on  which  insolvent  indirectly  liable.  S'l. 

"         mortgages  on  real  estate  or  shipping,'80. 

May  he  required  to  make  a  supplementary  oath  as  to  amount  received, 
88. 

Refusing  to  make  such  oath,  88. 

May  allot  an  allowance  to  insolvent,  80. 

Proportion  of,  required  to  grant  allowance,  80,  109. 

Not  filing  claims,  00. 

May  direct  co.sts  of  contestation  to  be  paid  cut  of  estate,  03. 

Concealment  from,  106.     (See  Concealment.) 

What  proportion  must  execute  deed  of  compobition,  &c.,  109. 

Non-assenting,  suing  a  debtor,  110. 

Position  of,  as  affected  by  a  deed  of  compo.'^ition,  112. 

Objecting  to  composition  and  dishcarge,  114. 

Whose  debts  are  not  discharged,  not  to  be  computed  in  majorities,  116. 

Objecting  to  confirmation  of  discharge,  117. 

May  notify  insolvent  to  file  consent  to  discharge,  118. 

Application  by,  to  annul  discharge,  118.     (See  Discharge.) 

May  oppose  insolvent's  application  for  discharge,  122. 

May  require  insolvent's  discharge  to  be  suspended,  123. 

Questions  arising  between,  how  decided,  129.  . 

Holding  small  claims  may  vote,  loO. 

Meaning  of  term  "creditor,"  56,  143. 

Taking  consideration  for  granting  discharge,  150. 
Curator. — (Sec  'ftustee.) 
Damages  to  lessor  on  termination  of  lease  by  creditors,  06.     (See  Lessor  ) 

How  estimated,  96. 

Lessor  to  rank  for  the  amount  on  the  estate,  97. 

Claim  for,  109. 

For  assault,  &c.,  not  affected  by  discharge,  1 15.  i' 

Dates  of  proceedings  on  writ  of  execution  uuiuipoitaut,  85. 
Day,  meaning  of  word,  143. 
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Death  of  Official  Assignee,  C3.     (See  Vacancy,  Official  Assignee.) 
Of  assignee,  81, 

'*  how  estate  shall  vest,  81. 

Of  ft  partner,  the  survivor  becoming  bankrupt,  88. 
Of  insolvent,  137. 

"  who  is  a  joint  tenant,  137. 

Debtor. —  (See  Insolvent,  Bankrupt.) 
When  deemed  insolvent,  47. 
Ceasing  to  meet  liabilities,  61.  » 

Counter-petition  by,  in  case  of  vexations  demand,  52. 
Absent  from  Province,  time  for  making  assignment  may  be  enlarged, 

53. 
How  proved  insolvent,  55. 

Contracts  of,  previous  to  insolvency,  100.  (See  Contracts,  Fraudulent  ) 
Making  payments  in  contempl  ition  of  insolvency,  105. 
Proceedings  for  discharge  from  imprisonment,  141. 
May  be  examined,  145. 
May  bo  discharged  by  order  of  judge,  145. 

"  "  summarily  in  case  of  subsequent  arrest,  146. 

Debts  vest  in  assignee  by  assignment,  43. 

•^  uquired  after  assignment  or  issue  of  writ,  45. 
V,  uat  debts  may  be  the  ground  of  application  for  assignment,  50. 
Not  such  as  are  due  to  an  assignee  of  a  bond,  50. 
«•  "      barred  by  Stat,  of  Lim.,  56. 

'•  "      founded  upon  illegal  consideration,  56. 

Nor  a  sum  due  under  an  order  of  a  Court  of  Equity,  57. 
To  be  sued  "or  in  name  of  assignee,  7Z, 
May  be  sold  at  auction,  74.     (See  Sale.) 
May  be  sued  for  in  name  of  purchaser,  75.     (See  Purchaser). 
What  debts  shall  rank  upon  the  estate,  82,  83. 
Incurred  after  execution  of  deed  of  assignment  not  proveable,  82 
Due  to  partner  and  also  to  firm  may  not  be  joined,  88. 
For  which  claims  are  not  filed,  how  dealt  with,  90. 
Transferred  to  debtors  to  enable  them  to  set  oiV,  void,  lOG. 

"  "        that  purchaser  may  riuik,  106. 

Parties  incurring  with  intent  to  defraud,  106. 
What  is  a  reasonable  expectation  of  being  able  to  pay,  107,  108. 
Character  of,  to  be  considered,  108. 
Due  to  insolvent  subject  to  set-ofl^,  132 

Not  barred  by  discharrje  under  foreign  bankruptcy  lawr,  136. 
Declaration  to  be  made  by  insolvent,  39. 

Stating  objections  to  composition  and  discharge  to  be  filed  with  as- 
signee, 114. 
Stating  desire  of  creditors  as  *t  suspension  of  discharge,  123. 
Deed  of  Assignment,  voluntary,  36,  4i. 

"  form  of,  (Appendix  C.) 

••  duplicate  of,  to  be  deposited,  46. 

♦*  authentic  copy  "  in  Province  of  Quebec,  46. 

•*  ai»y  be  regi.  *ered,  46. 

Of  "ran-^ier,  41.     (See  De^d  of  Assignment.) 
Need  contain  no  particulai  description  of  property  or  effects,  41. 
Counterparts  of,  may  be  executed,  41. 
or  sale  of  real  estate  by  assignee,  77. 

"       to  have  same  effect  as  sheriff's  deed,  77. 
•'       form  of.     (See  Appendix  L  ) 
Assignee  nuiy  reserve  special  hypothec  or  mortgage  by,  77,  78.     (See 
Sale). 
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Deed  of  Assignment— (Con/i«?<f(/.) 
How  executed,  77,  127. 

Of  composition  nnd  discliarge,  109.     (See  Majority), 
should  provide  for  all  classes  of  creditors,  109,  111. 
a  bar  to  execution  issued  against  garnishee,  110. 
to  be  executed  by  creditors,  109,  110. 
need  not  provide  for  assignment  of  whole  of  effects,  112. 
terms  of,  112. 

may  contain  instructions  to  the  assignee,  112. 
to  be  deposited  with  assignee,  112. 

ceasing  to  have  effect  assignee  to  resume  possession,  112. 
contested,  11.^. 

opposition  to,  when  made,  113. 
Of  reconveyance  by  assignee  to  insolvent,  113. 
'«  its  effect,  113. 

"  maybe  registered,  113. 

Of  assignment  and  transfer,  to  be  evidence,  151. 
How  executed,  116. 

Certified  copies  of,  to  be  proof  of  execution,  115. 
Default  of  official  assignee,  65.     (See  Security,  Official  Assignee,  Removal.) 

Of  witness,  how  proved,  135. 
Defendant  in  action  for  fraudulent  purchasing,  to  be  charged  with  fraud,  107. 

(See  FniudL 
"  proved  guilty,  liable  to  imprisonment,  107. 

"  making  default,  plaintiff  to  prove  fraud,  108. 

"  to  be  taken  into  custody  forthwith,  108. 

Demand  of  assignment  by  creditor,  51.     (See  Creditor,  Debtor,  Assignment.) 
"  service  of,  how  effected,  bl. 

"  may  be  contested  by  debtor,  52. 

**  malicious  or  unfounded,  63. 

"  effect  of,  53, 

"  form.     (See  Appendix  E  ) 

Demurrer  by  Insolvent,  not  being  a  proper  pnrty,  71. 
Deposit  of  I'.ecJs  of  ass^ignmeut  and  transfer,  4G.     (See  Deed.) 
Aasigpce  to  deposit  money  received  by  hirn,  69. 
By  way  of  fraudulent  preference,  void,  10-^. 
Of  deed  of  composition  and  discharge,  112,  113. 
Derivation  of  word  "bankrupt,"  27. 
Description  in  deed  of  assignment,  41. 

"         reconveyance,  113. 
Disbursements,  how  chargeable  on  estate,  137. 
Discharge  of  Assignee,  proceedings  for.  81.     (See  Assignee.) 
"  under  old  law,  81. 

Of  insolvent,  deed  of,  109.     (See  Deed  of  Composition  and  Discharge) 
May  be  absolute  or  conditional,  112,  120. 
Effect  of,  114. 
Without  composition,  115. 

Not  to  take  away  liability  of  parties  secondarily  liable,  115. 
"  •'  '»  "        joi>^tly  "       115. 

Not  to  affect  mortgage  or  other  security,  1 15. 
Not  to  apply  to  certain  debts,  66,  115,  146. 
Confirmation  of,  how  obtained,  IIG. 
Proceedings  by  c.'editors  to  annul,  118. 
May  be  suspended  for  five  years,  120,  123. 

"      declared  to  be  of  the  second  class,  120,  123. 
Effect  of  confirmation  of,  121. 
How  evidenced,  121. 
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Discharge  of  Assignee — {Continued) 

How  obtained  from  judge,  122. 

Obtained  by  fraud,  to  be  void,  124. 

Under  foreign  bankruptcy  laws,  13G.     (S'ee  Debts). 

May  be  procured  by  representatives  of  deceased  insolvent,  137. 

Of  insolvent  from  imprisonment,  144.     (8eo  Imprisonment,  Judge.) 
Disobedience  of  process,  how  punisliable,  129. 
Disputes  as  to  the  amount  of  creditor's  claim,  how  settled,  91. 
Disqufilification  of  Judge,  how  raised  and  decided,  139. 
Distribution  of  money  arising  from  sale  of  real  estate,  79. 
District,  number  of  official  assignees  to  bo  appointed  in  each,  63. 
IMvid^nd  Sheet,  interest  to  be  accounted  for  in,  09. 

"      money  arising  from  sale  in  Quebec  distributed  in,  79. 
'»      rot  to  disturb  rank  or  privilege  of  creditor?,  83. 

To  creditor  holding  security,  84. 

Notice  of  preparation  of,  90. 
Dividends. 

Assignee  to  prepare,  82. 

Reserved  to  provide  for  contingent  claims,  83. 

Payment  of,  90. 

Kescrved  for  creditors  not  filing  claims,  90. 

Objections  to,  how  determined.  91. 

llemaiiiing  unclaimed,  94. 

"  •'  to  be  left  in  the  bank  for  three  years,  94. 

"  "  if  still  unclaimed,  handed  over  to  Government, 

94.     (Sec  Government). 

Heserved  in  case  jf  appeal,  97. 
Documents,  interim  assignee  to  produce,  39. 

"  •'        to  hand  over  to  assignee,  4),  42. 

Sheriff  to  seize  and  attach,  68. 
Drawer  of  a  bill.     (See  Sureties,  Discharge,  Negotiable  Paper.) 
Duplicate,  deed  of  assignment  and  transfer  drawn  in,  41.     (See  Deed). 

Depooited  in  office  of  proper  court,  4G, 

Register  of  proceedings  kept  in,  70.     (See  Register). 
Duration  of  Act,  155. 
Duty.— (See  Tax). 

Duties  of  interim  assignee,  <tc.     (See  respective  heads.) 
Dyvours,  Scottish  law  respecting,  27- 
Editor  a  tradtr.  35. 
Effects.— (See  Estate.) 

Assignment  of  estate  and  elTectF    30. 

Inventory  of,  to  be  drawn  up,  89. 

Insolvent  to  be  examined  concerning,  39. 

Pledgee  of,  may  retain  until  paymett,  41. 

Assignee  may  sell,  44. 
Employees  to  have  special  lien  for  arrears  of  sal.ary,  90. 
Endorser  of  negotiable  paper.     (See  Surety,  Discharge,  Negotiable  Paper.) 

Recklessness  of  insolvent,  in  acting  as,  119. 
Enlargement  of  time  allowed  for  making  assignment,  53. 
Equitable  e.state  of  insolvent  vests  in  purchaser  from  assignee,  7G. 
Escape  of  debtor  from  custody  of  sheriff,  145. 
Estate  and  Effects  of  insolvent.     (See  E fleets  ) 

Writ  of  attachment  may  issue  against,  54,  65. 

Passes  to  assignee  by  transfer  from  guardian,  (51. 
,.;V  By  whom  controlled,  wlien  office  of  assignee  becomes  vacant,  53. 
Evasion  by  debtor  on  ey  .mination,  a  ground  for  opposing  his  discbarge,  117. 
Evidence  of. intent  to  defraud,  48,  49. 
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Evidence — (Continued. ) 

To  be  adduced  on  hearing  of  petition,  59. 

Of  tbe  appointment  of  aa  otficiai  aHsigneo,  03. 

Of  purcliiVHo  of  debts.     (See  Purcliaser). 

Of  execution  of  deed,  127. 

Mny  be  taken  by  assignee,  91, 

Certain  rules  as  to,  92,  IJU. 

Insufficient,  119. 

Of  default  of  witness,  lo5.     (See  Witness). 

Not  received  except  upon  facts  set  for, J  in  pleading,  13G. 
Exa'ninatiou.     (See  Witness,   Insolvent). 

Of  insolvent,  how  conducted,  123,  124. 

How  attested,  125. 

Further  examination  of  insolvent,  125. 

Of  persons  other  tlian  the  insolvent,  126. 

Of  wife  or  husband  of  insolvent,  12G. 

Of  debtors,  applying  for  release  from  imprisonment,  144. 

Of  witnesses,  145. 

Minutes  of,  to  be  filed,  145. 

May  be  postponed,    146. 
Execution — effect  of  allowing  to  remain  unsatisfisd,  50. 

Costs  of,  allowed  to  seizing  creditors,  51. 

Articles  exempt  from  seizure  under,  43.  40. 

Lien  by  means  of  writ  of,  61,  62.  (r'4,  128. 

Sale  of  lauds  under,  70      (See  Sale). 

Costs  awarded  by  assignee  may  be  levied  under,  93. 
"         "  by  means  of  a  judge's  order,  03. 

Pending  at  the  time  of  assigumeut  to  be  proceeded  with,  93. 

Of  deed  of  sale,  77. 

Of  deeds,   127. 

"         what  i,"  evidence  of,  115. 
Executor. — (See  Trustee). 

AVho  has  become  bankrupt,  116. 

Of  a  creditor  deetining  to  prove,  131. 
Exemplitication  of  record  of  appointment.  62.     (See  Copy). 
Exemptions. — What  articles  are  exempt.  40. 
E.tpectativn  of  being  able  to  pay,  1{>7.  luR.  120, 
Expenses  of  witnesses  to  be  paid,  120,  130. 

Extravagances  of  insolvent  ;i  ground  fur  suspending  discharge,  119. 
Facts  in  proceedings,  how  set  forth,   130. 
Failure  to  appoint  assignee,  effect  of,  42. 
False  bidding,  order  of  re-«a'e  im.y  bo  obtuiiied  for,  7P.     (See  Re- sale,  Order.) 

Pretence      (See  Fraud,  Intent). 
Farmer  a  n  on -trader,  35. 

Fees,  taritf  of,  to  be  arranged  In  judges,  140.     (See  Tariff). 
Final  account,  when  a.-«signee  m  ly  prepaie,  81.     (See  Assignee,  .Account). 

to  be  audited.   81. 
Fisherman--when  a  trader,  34 
Forcible  eritry  allowub  e  in  certain  cases,  58, 

Foreclosure  in  suit  for,  against  a^8ignee.  btinkrupt  not  a  necessary  party,  *9. 
Foreign  bankruptcy  biws,  discharges  under,  130. 
Foreign  insolvent,  whether  assignee  may  represent,  73.     (Sec  Alien). 
Forfeiture  by  assignee  for  neglecting  to  account  for  interest,  09. 

15y  a  creditor  receiving  a  preference,  160. 

How  recoverable,  150. 
Forms  appftideit  t'l  Act  to  he  used,  186. 

(See  Appendix  of  Forms), 
12 
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Fraud  alleged  against  bankrupt  must  be  proved,  108, 

(8ee  Intent,  Bankrupt,   Dt't'endaut). 

A  ground  lor  oppoyini;  discharge,  117. 

Couiuiitted  bfiloro  the  Act,  121. 

Consent  to  di.^cbavge  obtained  by,  void,  124. 

A  niisdeuieanor,  147. 
Fraudulent  dealing,  08.     (See  Inspectors). 

Agreements  and  paymentu,  assignee  may  bring  action  to  set  a.side,  72, 

Contracts,  100.     (See  Coutracta). 

S;iie.s,  103. 

J'urcbases,  92. 

I'referonco.     (See  Preference). 
Onzotte,  advertisements  to  be  published  in,  116,  12!>. 
Goods  sold  at  Slierifl"s  sale  cannot  be  claiiTUH]  by  assignee,  8"). 

PurcliMsed  on  credit,  lOO.     (See  Purcliascr). 
(lovernment  to  hold  dividends  unclaimed  at  end  of  three  year?,  Oi. 

To  pay  interest  ou  t^uch  dividends,  'M. 
Governor  in  C'ouncil,  power  of,  with  respect  to  taxes,  151. 
Grounds  for  opposing  disciiarge,  117,  118, 
Guarantor.     (See  Diccharge). 
Guarantee  may  be  withdrawn,  83.     (See  Claim). 
Guardian  to  be  appointed  by  sheriff,  50. 

OITicial  assignee,  or  other  competent  person,  maybe,  GO. 

To  perform  the  duties  of  an  interim  as.signee,  .'JO 

To  hand  over  estate  and  effects  to  assignee,  01. 

What  property  vests  by  sucli  transfer,  01. 

May  institute  conservatory  proceeding.s,  GO, 

To  obtain  authority  of  the  judge,  G7. 

To  attend  all  meetings  of  creditors,  70,    (See  Assignee  ) 

Subject  to  summary  jurisdiction  of  court,  79. 

Kemuneration  of,  80. 

Making  claim  to  goods  seized  under  executiou,  oO. 
Guidauce  of  assignee  by  creditors,  60.     (See  Assignee,  Creditor.) 
Heirs  of  insolvent  may  continue  proceedings,  137. 

"         how  far  liable,  lu7. 
Horse-dealer,  when  a  trader,  34. 
llusbaiid—intertst  in  wife's  property  will  pass  to  assignees,  102. 

Examination  of,  I'H). 
Hypothecary  creditors,  couseut  of,  tieccsaary  to  abridge  time  of  advertising,  70. 

(See  Sale). 
Hypothecs.     (See  Mortgage.) 

Creditors  holding,  not  to  be  prejudiced  by  sale  of  insolvent's  estate,  72. 

Special,  on  real  estate,  may  be  reserved  by  deed  of  sale,  77, 

Sale  may  bo  made  subject  to,  78. 

Certificate  of  registrar  as  to,  79. 
Illegal  trader  may  become  bankrupt,  !i5. 
ItnmoveabU's,  sale  of,  ia  Quebec,  78. 

Assignee  to  procure  a  certificate  of  the  hypothecs  upon,  78, 

Contents  of  such  certificate,  70. 
Imprisonment — when  an  act  of  bankruptcy,  40, 

What  constitutes,  40. 

Of  assignee,  G9.     (See  Forfeiture). 

"        for  disobeying  judge's  order,  80, 

Parties  obtaining  money  or  goods  by  false  pretence,  liable  to,  106. 

Award  of,  upon  proof  of  fraud,  108. 

Proceedings  of  insolvent  to  obtain  discharge  from,  144. 
Indictment  against  assignee,  147. 
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Indictment  njrainst  bivnkrupt,  14'). 

Infant  not  liahle  to  bunki-iiptcy  I^wh,  'io.- 

Injunction  to  restrain  sale  by  a  mortgagee  refused,  8f). 

Insolvent. — (See  Debtor,  iJaukruot,  Act  of  IJankiuptcy.) 

To  assist  in  preparation  of  statements  and  seliedu'.e,  39. 

To  attend  meeting  of  creditors,  31). 

May  bo  exaniinei  upon  oath,  3'J. 

To  file  a  docliration,  89. 

To  execute  counterpart  of  deed  of  as.signraent,  41. 

Not  disciiarged  from  debts  acquired  after  assignment,  45. 

IMay  iiave  writ  of  attachment  issued  against  him,  ^5.  50. 

Miy  petition  to  have  attachment  set  aside,  59.     (Sec  Petition) 

Grounds  of  such  petition,  59. 

Assigi;ee  becoming,  a  ground  for  removal,  Q'>.     (.See  Removal.) 

OfTor  of  composition  by,  US. 

Powers  of,  ve.^t  in  a>»sigaeo,  71. 

Kxcej  t  when  lield  by  him  as  assignee,  71. 

To  give  security  for  costs  in  cerruin  actions,  73. 

Need  not  be  made  a  party  in  certain  actions,  71. 
.         May  demur  if  not  a  proper  party,  74. 

Miirfgagor,  sale  of  interest  of,  77,  78.     (See  Sale,  Sheriff  ) 

Owing  debts  individually  and  as  a  partner,  88. 

Costs,  in  suit  against,  84.  89. 

May  petition  for  payment  of  balance  in  hands  of  assijjuee    05. 

Holding  under  a  lease,  95.     (See  Lease.) 

Reconveyance  to,  113. 

May  procure  deed  of  composition  and  discharge,  and  deposit  it  with 
assignee,  113. 

"VVi.vhing  coufirraatiou  of  discharge,  to  (ilo  consent,  IIG. 

Mismanagement  by,  119. 

Mi>y  a[)ply  to  judge  for  discharge,  122. 

Must  prove  that  be  has  conformed  to  the  provisions  of  the  Act,  12'V 

Kxamination  of,  124. 

May  be  examined  at  instance  of  assignee,  or  of  any  orod'.tor,  125. 

To  attend  niv:  tings  of  creditor.s  wheu  summoued,  12li. 

To  be  p.iid  for  such  atteadaace,  12tJ. 

Deatli  of,  187. 

Letters  of,  assignee  may  receive,  138. 

If  in  gaol,  may  apply  to  judge  for  discharge,  144. 

Guilty  of  misdemeanor,  147. 

lU'ceivinu  money,  and  not  handing  sama  'o     'signee,  150. 
Insolvent  Act.     (See  Act  ) 
In.spectors  may  be  appointed  by  creditors,  67. 

Creditors  may  be,  G7. 

How  long  they  shall  hold  office,  07. 

iranotion  of,  in  writing,  force  of,  ()7. 

Such  writing  to  be  deposited  with  assignee.  <)7. 

Under  English  Acts,  68. 

Powers  (:<uiferre(i  upon,  H8,  87. 

To  punidh  fraudulent  dealing,  68. 

May  require  assignee  to  cull  meetings,  08. 

To  examine  the  claims  filed  wiMi  assignee,  93. 

May  order  such  claims  to  be  ovntested,  93.     (See  Contestation.) 
iQStrumen*  establishing  appoiutment  of  official  assignee,  as  assignee,  42. 

Form  of     (See  Appendix  D  D.) 

To  be  signed  by  chairman,  4'2. 

•'  and  sworn  to  by  Assignee,  43. 
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Instrument — (  Continued. ) 

.Iiiilgo  may  intfrrognte  upon,  iS. 

fVrtificd  copy  to  serve  purpose  o+MeiJ  of  trnnsler,  43,  l&l. 
Tu  be  luuiexi'd  to  deod  (f  nssiKiiai«'At,  iS. 
'J'o  be  vppi-^tered  therewith,  4'i. 

Of  ajipoiiiftnent  of  nsHi^znees  to  receive  neourity,  (U).     (See  Security.) 
or  security.     (See  Bond  ) 
Intent  to  defent,  dtfrnud,  or  (iehiy  creditors,  47,  147. 
Conttnct  made  with,  voiiJ,  H»l. 
yWi  inpiredient  in  im  act  of  baoitruptcy,  48. 
How  evidenced,  4K. 
Interest  ni;iy  pot  1  e  the  subjeot  of  an  applying  creditor's  debt,  f)6. 
Unless  expresiied  on  the  fnct!  of  the  itistrumeut,  51). 
Received  upon  money  depos-itt-d  in  the  bank,  «3'J. 
To  appertain  to  tiie  estate,  ^iO. 
Uow  distributed,  60. 
When  »nd  how  accounted  for,  69, 
Eebiite  of,  on  debts  not  duo  at  date  of  ajasignment,  82. 
On  unclaimed  dividend^  to  be  paid  by  Guvernniont,  !)4. 
Alldwed,  where  estate  pnyt»  20s.,  'J5. 
Interim  A.s).imiee.     (Sec  Assignee,  Official  Assignee.) 
A.ssignnient  made  to,  SB. 
To  c.'iil  meeting  of  creditors,  86. 
To  produce  books,  &c  ,  if  required,  o9, 
^n  jiotify  creditors,  40. 
To-lrtand  over  documents  to  assignee.  41. 
I  o  execute  deed  of  transfer,  41.      (f^ee  Heed.) 
Proceedings  when  he  bec<  me«  assignee,  41,  42. 
May  bo  imprisoned  for  neglect  to  execute  deed,  42. 
May  institute  conservsUory  proceedings,  Ijij. 
To  attend  all  meetings  of  credrt«rs,  70. 
Duties  of,  70.      (See  Assignee.) 
S'H'urify  by,  70.     (See  SecuVity:;-) 
Subject  to  snmmhry  juri.sdiction  of  court,  70. 
Kemuncration  of,  80.     (See  Remuneration.) 
An  agent,  1  "]. 
Interpretation  of  certain  word.^,   142,  143. 
Inventory.     (See  Statement  ) 

To  be  prepared  by  interim  assignee,  ':!0, 
Irregularity  in  proceedings  previous  to  appointment  of  .assignee,  40. 

"  for  execution.  62. 

Tssne  to  be  reached  before  dispute  as  to  claim  determined,  93. 
.Judge  has  discretionary  power  to  imprison,  42. 

Instrument  declaring  failure  of  election,  sworn  before,  43. 

To  hear  and  der '.de  upon  petition  of  debtor  against  demand  52.     (See 

Pttition  ) 
May  extend  time  allowed  for  making  assignment,  63, 
May  order  writ  of  attachment  to  issue,  55. 
May  direct  the  manner  of  service  of  writ,  57. 
May  rescind  an  order  for  substitutional  service,  57. 
.Turisdictioii  of  C  C.  Judge  in  other  ('ounties,  57. 
To  hear  insolvent's  petition  summarily,  69, 
To  order  mectir.g  of  creditors,  60. 
To  preside  at  meeting,  CO      (See  Presiding  Officer.) 
May  nominate  official  assignee,  62, 
Must  certify  such  nomination,  63. 
To  fix  amount  of  security,  63. 
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J\i(igQ—{Conlinued.) 

May  remove  assignee  upon  petition,  G3. 

Security  taken  in  name  of,  05. 

To  name  a^si^'nees  of  estntCH  who  are  to  receive  security,  GG. 

Autliority  of,  noct'ssary  in  couHervatory  proceedings,  G7. 

May  require  aBaignee  to  call  a  meeting,  GO. 

May  direct  sale  of  insolvent's  debts,  74. 

May  authorize  a  creiitor  to  take  proceedings,  75      (See  I'roaeidiugs.) 

May  order  iudemnity  to  be  given  to  assignee,  75. 

Summary  jurisdiction  of,  7'J.     (See  Order.) 

To  have  control  of  e.state  in  certain  cases, •80. 

jMay  grant  discharge  of  assignee,  81. 

Duties  of,  in  respect  of  leases  to  be  sold,  95. 

Appeal  to,  from  assignee,  1(7. 
"       from  (jrder  of,  98. 

May  refer  appeal  to  full  court,  98. 

Power  of,  upon  application  for  confirmation  of  di-c'iargs,  119, 

May  grant  discharge  without  creditors's  consent,  I--. 

May  require  report  from  assignee,  123. 

May  suspend  insolvent's  discharge,  124. 

May  order  further  examination  of  insolvent,  125. 
"  examination  of  any  other  person,  12G. 

"  husband  or  wife  of  insolvent  to  be  examined,   126. 

To  decide  between  opposing  majorities,  129, 

Powers  of,   with  respect  to  commissions,  133. 

May  order  attendance,  134. 

May  punish  for  non-attendance,  135. 

May  empower  assignee  to  open  insolvent's  letters,  138. 

Disqualified  by  holding  claim,  139. 

Meaning  of  words  "  the  judge,"  142. 

May  order  imprisoned  debtor  to  be  brought  before  him,  144. 

May  order  debtor's  discharge  from  imprisonment,  115. 
Judgment,  lien  of  creditors  by  means  of,  Gl,  G2.  81. 

Judgment  Debt,  creditor  proving  upon,  consideration  may  bo  inquired  into,  131 . 
Judgment  Summons,  under  D   C.  Act,  may  take  effect  against  discharged  in- 
solvent, 115. 
Jurisdiction,  summary,  assignee  subject  to,  79.     (See  Order,  Assignee  ) 
Jury,  Special,  to  try  otfences  under  Act,  149. 

Fund.     (See  Building   Fund  ) 
Knowledge  an  ingredient  in  fraudulent  contract,  100,  101. 

Of  a  partner,  of  fraudulent  transactions  of  the  firm,  106. 
Landlord,  lien  for  arrears  of  rent,  limited,  97. 
Lease,  property  rented  at  less  than  the  value  to  be  sold,  95. 
Upon  the  report  of  the  assignee,  95. 
Under  an  order  of  the  juilge,  95. 
Upon  conditions  as  to  lessor's  security,  95. 

Extending  beyond  the  current  year,  Dij. 

To  be  cancellel  after  a  certain  time,  96. 
Lessor  party  to  a  lease  sold,  bound  by  the  covenants,  95. 

Claiming  damages,  96. 

To  specify  the  amount  under  oath.  96. 
Letters,  addressed  to  insolvent,  may  be  opened  by  assignee,  138. 
Levy  under  execution,  84.     (See  Writ,  Execution.) 
Liabilities,  statement  of,  to  be  drawn  up  by  interim  assignee,  39. 

From  which  insolvent  freed  by  discharge,  114. 
Libel,  damages  for,  115.     (See  L>ischarge  ) 
License  not  accessary  to  constitute  a  trader,  35. 


182  INSOLVENT  ACT  OF  I'^OO: 

Lien  upon  effects  of  insolvent,  44.     (See  Sccuritj,  Solicitor,  Mortgnge.) 

Not  created  by  seizure,  01,  84. 

Acquired  before  passing  of  the  Act,  84. 

Of  vendor  for  unpaid  purchase  money,  62. 

Of  landlord  for  rent,  97. 
Limitation  of  time  within  which   to  take  proceedings   for  compultory  liquida- 
tion, 64. 

Of  time  within  which  to  Ret  aside  anything  done  under  thi.s  Act,  144. 
List  of  creditors  to  be  mailed  with  notice,  40. 
To  be  appended  to  deed,  41,  42. 
To  accompany  deeds  deposited,  40. 
Need  not  be  registered,  47. 
Supplementary,  114. 

Of  debts  to  be  sold,  to  be  kept  by  assignee,  75.     (Sec  Sale,  D(bt:^,) 
Lunatic  may  be  bankrupt.  36. 

Maintenance,  money  payable  for,  115.     (See  Discharce  ) 
Majority  of  creditors  may  bind  the  minority,  1(I9,  129.      (See  Voting.) 

Those  unaffected  by  discharge,  not  computed  in,  IIG. 
Maker  of  note  may  not  piove  agninst  co-makers,   lol. 
Malicious  issue  of  attachment,  action  for,  56. 
Marriage  contracts  by  debtor,  101. 

Of  trader  to  be  registered  in  Quebec.  141.  • 

Consequence  of  default  in  registering,  141. 

Damages  for  breach  of  contract  not  a  ground  for  refusing  discharge,  121. 
Married  Womau  subject  to  bankruptcy  laws,  35.     (See  Wife.) 

Rights  of  husband's  assignee  to  property  of,  102. 

Cannot  prove  for  arreats  of  alimony,  lol. 
Meetings.     (See  Creditor,  Assignee,  Judge,  Notice.) 

When  called,  37. 

By  whom,  37. 

Business  of,  37,  GO,  130. 

Where  held,  37. 

Insolvent  to  attend,  39,  GO. 

To  be  advertised,  39,  HO. 

<Vho  shall  preside  at,  GO.     (See  Presiding  Officer  ) 

May  be  adjourned,  61. 

Number  of  creditors  present  at,  61. 

Creditors  to  fix  pbice  of,  67. 

Held  elsewhere,  not  valid.  67. 

Subsequent  meeting.s  called  by  assignee,  68.     (See  Inspectors.) 

To  approve  of  sale,  72. 

May  be  held  at  any  time  after  the  appointment  of  an  assignee,  72. 

Notice  of,  to  be  given  by  advertisement,  72. 

What  business  may  be  done  at  first  meeting,  130. 

For  examination  of  insolvent,  124. 
Memorial  of  record  of  appointment  of  assignee,  not  required,  62.   (See  Record.) 
Minutes  of  meeting  to  mention  production  of  jiass-book,  70. 

"         to  be  tnken  by  assignee,  70.     (See  Assignee.} 

Of  examination  of  debtor,  145. 
Misconduct  of  insolvent  in  the  management  of  his  business,  119. 
Misdemeanor,  what  constitutes,  147.     (See  Punisbment.) 
.  Money  of  insolvent  vests  in  assignee  by  assignment,  39. 

May  be  taken  under  a  writ  of  attachment,  58. 

Derived  from  sale  by  sheriff  may  be  claimed  by  assignee,  84,  85,  94. 

Procuring  advances  in,  with  intent  to  defraud,  106. 
'Mortgage.-,  creditors  holding,  not  prejudiced  by  sale  of  real  estate,  72. 

Special,  may  be  reserved  by  deed  of  sale,  77. 
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Mortgages— (Con/muer/) 

Creditors  holding,  as  spcurity.  8G. 

Of  stock  nn<l  implements  mny  be  an  act  of  bankruptcy,  50,  51. 
How  affected  by  dischnrpo,  116. 
Mortgagor,  bankrupt.     (See  Bivnkrupt  ) 

"  _  sale  of  interest  of,  77,  78. 

Conveying  his  equity  of  redemption  under  pressure,  102. 
Neglect  in  proceedings  previous  to  appointment  of  assignee,  40. 
To  execute  deed  of  transfer,  penalty,  42. 
Of  insolvent  to  appear,  Ac,  an  act  of  bankruptcy,  60. 
Negotiable  Paper,  statement  of,  to  be  prepared,  39. 

vests  in  assignee  by  assignment,  43. 
creditors  holding,  85, 

_  "  "       how  affected  by  insolvent's  discharge,  114. 

New  Brunswick,  bankruptcy  law  in,  80. 
Newspaper,  advertisements  in,  129. 
Nomination  of  official  assignee,  63. 
By  Board  of  Trade,  63. 

How  attested,  63. 
By  judge,  03. 

How  certified,  63. 
Of  assignees,  to  receive  security,  66. 
By  whom  made,  66. 
Notary,  c;ipies  of  deeds  certified  by,  may  be  registered,  47,  11^7. 
Deeds  executed  before,  127. 

Meaning  of  words  "before  notary."  in  this  Act,  142. 
Note,  Promissory.     (See  Negotiable  Piiper  ) 
Notice. — (See  Assignee,  Advertisement  ) 

To  be  given  to  each  creditor  before  meeting,  40. 

Contents  of,  40,  130. 

Of  counter  petition  to  be  given  by  debtor,  52. 

Of  application  for  enlargement  of  time  for  assigning,  53, 

Of  issue  of  writ  of  attachment,  5'^. 

To  bo  given  by  sheriff  by  advertisement,  5S. 
Of  meeting  of  creditors,  60 
Of  petiticm  for  removal  of  oflici^il  assignee,  64. 
Of  appointment  of  assignee,  08. 
Of  meeting  of  creditors,  69. 

Contents  of.  09.  » 

Of  meeting  of  creditors  to  consider  sale,  72. 

To  be  given  by  advertisement.  72. 
Of  completion  of  dividend  sheet,  90. 

Form  of.     (See  Appendix,  M  ) 
To  creditors  of  reserved  dividends,  90. 
To  be  given  by  letter,  91. 
Of  petition  by  inso'vent,  for  payment  of  balance,  95. 

To  be  adverti.'-ed,  95. 
Of  application  for  appeal,  97.  99. 
Of  detention  of  leased  property,  96. 
Of  appeal  from  award,  97.   98. 
Of  depositing  deed  of  composition.  113. 
Of  filing  consent  to  discharge,  1 16 
By  creditor  requiring  insolvent  to  file  consent,  118. 
Of  intention  to  apply  lo  annul  discharjie.  118. 

Of  application  to  judge  for  discharge,  122.  • 

Pending  delay,  180. 

Time  to  be  allowed,  133. 
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Notice — (Continued  ) 

Of  examinulion  of  debtor  as  to  discharge  from  imprisonment,  145. 
Nova  Scotia,  bnnltruptcy  law  of,  30. 
Number  of  creditors  present  at  meeting,  01.     (See  Mnjority). 

Of  official  assignees,  rule  as  to,  C3. 
Oath.— (See  Affidavit.) 

Supplementary,  may  be  required  from  creditors,  88. 

Assignee  empowered  to  administer.  01. 

Insolvent  to  be  examined  under,  1'24. 

Claims  of  creditors  to  be  attested  under,  131. 

Before  whom  taken,   131. 

Return  of  process  to  bo  made  under,  131. 
Obedience  to  judge's  order,  how  enforced,  79.     (See  Order.) 
Objections  to  claims,  how  determined,  91. 

♦'       to  be  made  in  writing,  92. 

"       copy  to  be  served  on  cluimnnt,  92. 

To  proceedings  on  appeal,  how  raised,  99. 

To  composition  and  discharge,  113. 
Creditor  to  file  with  a.s.>?ignee,  114. 
Obstruction  of  creditors,  101.     (See  contracts. ) 
Offences  and  Penalties,  140  et  seq.     (See  Penalty,  Punishment.) 

Under  the  Act,  how  tried,  149, 
Offer  of  composition,  08.     (See  Composition  ) 
Officer. — Sheriff  an  officer  of  the  court  issuing  writ,  58. 

Way  enter  house  or  shop  forcibly,  58. 

I'ublic  funds  due  from,  not  affected  by  discharge,  115. 

Fees  payable  1o,  how  regulated,  1  iO. 
Official  Assignee.     (See  Assignee,  Interim  Assignee  ) 

Assignment  made  to,  30 

To  be  guardian  of  insolvent's  effects  under  writ,  59. 

To  be  nominated  by  Board  of  Trade,  03.     (See  Board  of  Trade.) 
Or  by  council  thereof,  03. 
Or  by  the  judge,  03. 

Number  appointed,  03. 

Security  to  be  given  by,  63.     (See  Security  ) 

Evidence  of  appointment,  03. 

May  be  removed  upon  petition,  64.     (See  Removal,  Petition.) 
By  Board  of  Trade  or  judge,  01.     (See  Judge.) 

Notice  of  petition  to  be  given  to,  64. 

To'continue  in  office,  04. 

Subject  to  the  provisions  of  this  Act,  64. 

Default  of,  60. 

Disposition  of  security  in  case  of,  06. 

When  incapable  of  being  interim  a.ssignee  or  guardian,  06. 

Meaning  of,  in  29  Vic  ,  cap.  18,  142. 

Security  heretofore  given  by,  152. 
Official  Gazette,  meaning  of  words,  142,  143. 

Advertisements  to  be  published  in,  116,  129. 
Opposition.     (See  Objections). 
Order  by  creditors  in  case  of  composition,  08.     (See  .Judge.) 

Calling  meeting  of  creditors,  00     (See  Phtintiff  ) 

For  sale  of  insolvent's  debts,  74.     (See  Debts.) 

Authorizing  creditor  to  talje  proceoding.s,  75.     (See  Proceedings.) 

Of  re-sale,  on  account  of  false  bidding,  7->. 

To  compel  assignee  to  perform  his  duties.  79. 

For  enforcing  claims  against  assignee,  79. 

May  be  obtained  on  summary  petition,  79. 
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Order — {Continued ) 

May  be  etiforceJ  by  imprisonment,  79. 

Or  by  diainissiil,  79. 
For  ftHsignee  to  tnnke  award  upon  conditional  cluini,  83. 
For  execution  to  issue  for  cosi!<,  'XL 
For  Btny  of  proceedings  under  execution,  94. 
Appeal  from,  98. 

For  Buspension  of  insolvent's  diacliarj^e,  110. 
Parol  Contract,  debt  due  under,  wlicn  not  to  be  prove],  IHl. 
I'artuer. — (Sec,  As.sipnce,  ^^rtner^ilip,  ('opiirtiuM-.'-liip  ) 
Becoming  insolvent,  partnership  dissolved,  74 
Creditor  holding  security  from  one,  for  dfbt  of  the  firm,  So. 
Dyinp;,  claim  of  survivor  against  his  executors,  88.     (See  Debts  ) 
Assignees  of  insolvent,  tenants  in  common   with  solvent  partner,  89. 
(See  Ltiscbarge.) 
What  account  entitled  to,  80. 
Deed  of  composition  should  provide  for  separate  creditors,  110 
Partnership.  —  (Sue  Copartnership,  Avsignro  ) 

Members  of,  procui'ing  moni-y  or  g^Mids  fraudulently,  100. 
Pass-book,  what  it  must  contain,  70.     (See  Bank,  Minutes.) 
Payments  by  a  debtor  witiiin  thirty  days  of  insolvency,  105. 
Amount  paid  may  be  recoverel  for  the  estate,  105. 
Security  given  in  consideration  of  such  payment  to  be  restored,  105. 
Hy  which  equal  distribution  of  property  defeated,  105. 
Voluntary,  distinguished  from  payments  under  pressure,  105. 
Of  composition,  postponed  pending  contestation,  114. 
Penalty. — (See  Imprisonment,  Punishment  ) 

For  neglecting  to  execute  deed  of  tran.sfer,  41. 

"  to  obey  judge's  order,  80. 

In  case  of  frauil  by  insolvent,  10(5,  108. 
For  taking  a  bribe  for  granting  discharge,  149. 
In  case  of  refusal  by  assignee  to  change  solicitor,  01. 
•♦         neglect  of  assignee  to  account  for  interest,  09. 
Performance  of  duties,  how  compelled,  79. 
Personal  Estate.     (See  Effects  ) 

Vests  in  assignee  by  assignment,  43. 
I5y  transfer  from  guardian,  Gl. 
Labour,  bankrupt  may  maintain  action  for,  45. 
Petition  by  insolvent  in  answer  to  demand  to  assign,  52. 

Comphiining  of  assignee  for  neglecting  to  deposit,  G9. 

Or  to  account  for  interest,  09 
To  set  aside  attachment  when  insolvent  may  present,  59. 
i        For  payment  of  balance,  95. 

To  be  heard  and  determined  summarily,  59. 
For  re-sale,  summary,  79. 
Against  Assignee,  79. 

For  removal  of  official  assignee,  G4.      (Sec  Official  Assignee,  Removal.) 
By  assignee  wishing  to  purchase  at  a  sale  of  insolvent's  property,  C5. 
Must  be  served  on  insolvent,  05. 
Ins-pcctor  must  be  notified  of,  05. 
By  assignee  for  discharge,  81. 

Notice  to  be  given  to  insolvent  and  to  creditors,  81. 
Bank  certificate  and  statement  to  be  filed  with,  81. 
By  insolvent  for  confirmation  of  discharge,  116. 
By  creditor  to  annul  discharge,  119. 
By  insolvent  for  discharge,  122. 
For  examination  of  insolvent,  125. 
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Potltion — {Continved)  ,,,,., 

For  delivery  of  effects  in  hands  of  insolvent,  150. 
Place  of  Meeting  to  be  fixed  by  creditors,  67.     (See  Meeting.) 

County  town  to  be,  in  default  of  appointmeut.  69. 
Plftintiff  may  apply  for  an  order  culling  metting  of  creilitor.s,  60. 

In  action  for  fraudulent  dealing,  bound  to  prove  fraud,  108. 
Pleading,  statements  in,  136. 

Setting  up  dischnrge  under  foreign  bankruptcy  law,  136 

Amendments  in,  136. 

Not  to  impeach  appointment.  144. 

Pledge  of  property  by  way  of  fraudulent  preference,  103. 
Pledgee  of  insolvent's  effects,  his  position,  43. 

To  be  allowed  interest  on  his  advances,  43. 
Policy  of  insurance,  assignment  of,  in  contemplation  of  bankruptcy,  104. 
Postage  on  notices  to  be  paid,  129. 

Postponement  of  examination.  146.     (See  Examination.) 
Powers  given  to  inspectors,  67,  68. 

Of  insolvent  vest  in  assignee,  71. 

Except  when  held  by  him  as  trustee,  71. 

Of  majority  of  creditors  to  bind  minority,  109.     (See  Majority.) 

Given  to  judge.     (See  Order,  .Judge.) 
Practice. — (See  Rules.) 
Preference  by  means  of  a  judgment  by  default,  62,  102.     (See  Fraud.) 

Fraudulent,  effect  of  bankruptcy  upon,    103. 

Acts  constituting,  render  contract  void,  103. 

May  be  a  ground  for  refusing  a  dis-charge,  103,  117. 
Under  what  circumstances,  will  avoid  a  transaction,  104. 
As  an  inducement  to  consent  to  discharge,  150. 
Preferential  lien.     (See  Lien). 
President  of  Board  of  Trade,  seijurity  taken  in  name  of.  65      (See  Security.) 

To  name  assignees  of  estates  to  receive  security,  66. 
Presiding  officer  at  creditors'  meeting,  60. 

To  draw  up  and  sign  record  of  appointment  of  assignee,  61. 

To  have  power  to  adjourn  meeting,  61. 
Pretence,  false.     (See  Fraud,  Intent) 

Prevarication  of  insolvent  on  examination  a  ground  for  opposing  discharge,  117. 
Price  offered  at  sale  of  real  estate  insufficient,  sale  may  bo  withdrawn,  76. 
Privilege.     (See  Lien,  Rank). 

For  costs,  84.  137.     (See  Costs.) 
Procedure,  code  of.     (See  Code.) 

Rules  of,  as  to  amendments  of  pleadings,  136. 

In  matters  of,  this  Act  to  govern,  152.  .'  ^ 

Proceedings  when  interim  assignee  becomes  assignee,  42. 

For  compulsory  liquidation  may  be  set  aside  on  summary  pctitioD|  C9. 

Stay  of,  on  a  writ  of  execution.  85.  94.  ,^ 

Special,  may  be  taken  by  creditors,  75. 
Upon  assignee  refusing  to  do  so,  75. 

Judge's  order  authorizing,  to  be  obtained,  75.  .  v^ 

To  be  taken  in  name  of  assignee,  76.  "  -- 

At  creditor's  risk,  75.  >..  - -„\^  :  4.<       '  '. 

Upon  terms  prescribed  by  judge,  75. 
For  the  benefit  of  the  creditor  instituting,  75. 

In  case  of  re-sale,  78.     (See  Re  sale). 

On  appeal,  objections  to,  90. 

For  the  recovery  of  a  debt  fraudulently  incurred,  107. 

Regulation  of,  140.     (See  Rules  ) 
Procuring  property  to  be  seized,  aa  act  of  bankruptcy,  49. 
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Procuring  property — (Continued)  • 

Not  however  until  nctuftl  seizurv"^,  49. 
Production  of  banli  pnss-hook,  70.     (See  Minutes  ) 
Promissory  Note      (See  Negotiable  Instrument.) 

Joint  maker  may  not  prove  ngainst  hi?  co-contractor,  lol. 
Proof  of  appointment  of  assignee.     (See  Evidence,  Appointment,  Official  As- 
signee ) 
V.'hnt  constitutes.  63. 
Of  compfetion  of  discharge,  121. 
Property. — (Sec  Estate.) 

What  vests  in  assignee  by  voluntary  assignment,  43. 

By  compulsory  legislation,  Gl. 
Under  seizure,  sale  not  to  be  proceeded  with,  93. 
Leasehold,  98,  109.     (See  Lease.) 
Proportion  of  creditors  required-  to  make  allowance  or  grant  discharge,  8i,  ISO. 
Protection  of  estate,  07.     (See  Proceedings,  Conservatory  ) 
Prothouotnry,  affidavit  of  claimant  in  Province  of  Quebec  filed  with,  55. 
May  preside  at  meeting  of  creditor."),  GO. 

Copy  of  resolution  appointing  official  assignee  to  be  filed  with,  G3. 
One  of  the  duplicate  registers  to  be  filed  with,  70.     (See  llegister.) 
Public  officer.     (See  Officer  ; 
Publication  of  notices.  129. 
Publisher,  a  trader,  35. 

Puuishmfnt  in  case  of  non  appearance  of  witness  135.     (See  Penalty.) 
Of  insolvent  for  mi.sdeineanor,  147. 

For  receiving  money  and  not  handing  it  to  assignee,  150. 
Purchase  of  bfinkrupt's  estate   by  assignee,  a  ground  for  removal,  G5.     (See 

Ilenjoval  ) 
Purchaser  of  irisnlvent'.H  debts,  may  sue  in  his  own  name,  75. 
Bill  of  sale  to  be  evidence  of  such  purchase,  75. 
No  warranty  in  favor  of,  76 
Of  real  estate  from  assignee,  76,  77. 

To  have  same  rights  as  purchaser  at  Sheriff 's  sale,  '^Q. 
Legal  and  equitable  estate  to  vest  in,  76 
At  sheriff's  sale  protected  from  claims  of  assignees,  85. 

Under  execution  against  one  partner,  88. 
Of  lease  bound  by  covenants,  95      (See  Lessor,  Lease,  Sale.) 
Of  debts  from  insolvent  may  rank  on  the  estate,  106. 
Of  goods  on  credit  believing  himself  unable  to  pay,  106. 
And  fraudulently  concealing  the  fact,  lOG. 
And  not  afterwards  paying,  liable  to  imprisonment,  IGG. 
And  his  discharge  may  be  opposed,  107. 
Quarry,  lessee  of,  not  a  trader,  45. 
Quebec,  bankruptcy  law  in,  31. 

Questions  to  be  asked  insolvent  at  his  examination,  107. 
At  meetings  of  creditors,  how  decided,  129 
As  to  number  and  value  of  creditors  voting,  how  decided,  129. 
Rank  and  privilege  of  creditors.     (See  Claim,  Privilege.) 

Not  to  be  disturbed  by  this  Act,  83. 
Real  Estate  vests  in  assignee,  43.  Gl.     (See  Property,  Estate.) 

Sale  of,  76,  77.     (See  Sale,  Advertisement,  Purchaser,  Immovables.) 
Rebate  of  interest,  82. 

Receiver  m.ay  be  appointed  in  case  of  bankruptcy  of  trustee,  71. 
Ro-couveyancp  to  insolvent.  113.     (See  Deed  ) 

What  description  necessary  in  deed,  113, 
May  bo  registered,  113. 
Record  of  appointment  of  assignee  to  be  drawD  upi  61. 
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Record  of  appointment — (Continued)  ■' 

Copy  of,  to  be  regi.-tered,  62.  •        ■• 

Refusal  to  appear  upon  a  rule  or  order.  60. 

Of  asaijjnee  to  take  certain  proceedings,  75.     (See  Proccc  lings.)     " 
Of  insolvent  to  obey  order  for  payment  of  bis  debts,  60,  117. 

*'         to  answer  on  examination,  125. 
Of  assignee  to  change  his  solicitor,  61.  '    ^ 

Register  of  proceedings  to  be  kept  in  duplicate  by  assignee,  70. 
What  shall  be  entered  in,  70. 

One  copy  to  remain  in  oP'ce  of  prothonotary  or  clerk,  70. 
To  enter  minutes  of  meetings  held  before  his  appointment,  70. 
To  be  written  up  monthly,  70. 
Registrar,  certificate  of,  as  to  hypothecs,  78.     (See  Certificate.) 
Registration.     (See  Deed  ) 

Of  deed  of  assignment  and  deed  of  transfer,  46. 
•      ■       Copies  of  deeds  certified  by  notary  may  be  registered,  46. 
Certificate  of,  may  be  endorsed  upon  copies,  47. 
Of  appointment  of  assignee,  effect  of,  62. 
Of  deed  of  re  conveyaiitje  to  insolvent,   113. 
Of  marriage  contract,  141. 
Remaining  out  of  Province  an  act  of  bankruptcy,  47. 
Remedies  against  assignee,  how  obtained  and  enforced,  60. 
Removal  of  effects  an  act  of  bankruptcy,  48. 
A  misdemeanor.  148. 
Of  official  assignee,  64.     (See  Official  Assignee.) 

Effect  of,  64. 
Of  assignee,  principles  governing,  64,  63.     (See  Choice,  Assignee.) 
Who  appoints  solicitor  related  to  insolvent,  65. 
Guilty  of  mil-conduct.  65. 
Becoming  insolvent,  65. 

Poverty  alone  will  not  warrant,  65.  ' 

Who  is  an  accounting  party  to  the  estate,  G5. 
Who  becomes  a  non-resident,  65. 
Who  purchases  any  of  insolvent's  prnperty,  65. 

Unlesr  with  leave  of  the  court,  65. 
By  resolutiun  of  creditors,  80. 
Creditors  to  appoini  another,   80. 
Remuneration  of  assignee,  interim  assignee  and  guardian,  80. 
How  paid,  138. 
Subject  to  contestation,  80. 
Rent,  lien  for  arrears  of,  limited,  97. 
Repeal  of  previous  Acts,  151. 

Exceptions,  152. 
Report  of  se  zure  by  sheriff  to  be  returned  with  writ  of  attachment,  68. 
Of  assignee  as  to  leasehold  property,  95.     (See  Lease.) 
As  to  conduct  of  insolvent  may  be  required  from  assignee,  123. 
Representative  of  creditor,  when  allowed  to  vote,  40. 

Of  deceased  insolvent  may  continue  proceedings,  137. 
How  far  liable,  137. 
Re-Bale  of  real  estate,  78.     (See  Order.) 

To  be  proceeded  with  as  in  ordinary  cases.  78. 
Rebignatlon  of  official  assignee,  office,  how  filled,  63. 
Of  assignee,  80.     (See  Assignee,  Removal  ) 
Resolution.     (See  Nomination,  Copy.) 

Resolutions  of  opposing  sections  of  creditors  to  be  submitted  to  judge,  129, 
Respondent  to  an  appeal  mny  recover  costs,  if  appeal  not  prosecuted,  100. 
Reteution  of  leasehold  property  for  use  of  the  estate,  96. 
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Retention  of  leasehol'l — (Continued.)  '.     '       :  ^ 

I5y  debtor  of  a  portion  of  Lis  effects,  117.  . 

15y  crt'tiitor  of  property  held  as  becurity,  85,  87.  '''■' 

Retarn  of  writ  of  attachment,  67,  'iH. 
Of  writ  of  execution,  94. 
Of  process  to  be  made  under  oath,  134. 
Revision,  proceedings  for.  to  postpone  payment  of  composition  money,  123. 
Rules  of  rnictice  in  Province  of  Quel)ec,  140. 

To  be  .'Ctlled  by  judges  in  other  Provinces,  140. 
Salary  due  to  clerkc,  &o.  v 

Sale  under  an  irregular  execution,  62. 

Of  entire  estate  and  eflVots  in  one  lot,  71. 

All  the  tetma  to  be  app  -oved  at  creditor's  meeting,  72. 
Of  debts,  74. 

May  be  made  by  assignee,  74. 
AVith  sanction  of  creditors,  74. 
Under  a  judge's  order,  74. 
At  public  auclinn,  74. 

After  adveitisement,  74.     (i^ee  Lint,  Debts.) 
Amounting  to  more  than  $100,  75. 
Position  of  purchaser,  75.     (See  Purchaser,  Assignee.) 
Of  real  estate,  76. 

Assignee  may  sell,  70. 
After  due  advertisement,  76. 
May  be  wifhdrnwn,  7'i. 
Rights  of  purchaser,  76.  77.     (See  Tale.) 
Deed  of.  77.     (See  Deed.) 
By  sheriff,  77 

Of  mortgage  by  sheriff,  77,  78, 
Under  execution,  9-3,     (See  Execution.) 
Of  real  estate  in  Quebec,  78. 

Liable  to  percentukje  in  aid  of  the  building  fund,  78, 
May  be  mad"  subject  to  charges  ami  liypothecs,  78. 
Time  of  pnyment  of  charges  not  to  be  extended  by,  78. 
Of  lea:-'es  held  by  the  insolvent,  95.     (See  Lease.) 
Notice  of,  to  be  given,  9.5. 
And  to  all  tl-.e  covenants  of  the  lease, 
Subject  to  pnyment  of  rent,  95. 
And  to  all  the  covenants  of  the  lease,  95. 
Preferential,  when  presumed  fraudulent,  103. 
Sanction  of  creditors  to  acts  of  assignee,  how  evidenced.  67.     (See  Inspectors.) 
Schedule  to  accompany  statement,  39. 

F-.iha,  148,  149. 
Schoolmaster  not  a  trader,  ?>4. 

Secretary  of  iionrd  of  Tra<lo.     (See  Board  of  Trade,  Offioial  Assignee.) 
To  certify  nomination  of  official  assignee,  Cu\. 
L     ,     Of  limited  company  may  make  the  oath  on  a  petition  for  adju('lca- 
tion,  66. 
Secreting  eff;'ct8  an  act  of  bankruptcy,  48.  ?     --  •      - 

Secured  Claim,  proceedings  on  tiling,  87.     (Sec  Claim.) 
Security,  property  pledged  as,  43.     (See  Pledge,  Lien.) 
Assignee  tnay  sell,  44. 
To  be  given  by  official  assignee,  how  fixed,  63. 
In  whose  name  taken,  65. 
How  enforced  in  case  of  default,  65. 
Failure  of,  66. 

Moie  than  one  insolvent  estate  having  claims  on,  66. 
To  whom  payable,  on  default,  66.  . 
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Security — (Continufii) 

Ifow  recovered,  66.  '  ,  , 

How  diHtributetl,  CO.  ■  ' 

•'  (^)iiimi8Hi()n  nllowed  for  distributing,  GO. 

Ftirilicr  security  may  be  denmnde  I,  O'i.  70.  ■  * 

■Directions  as  to,  to  l)0  given  by  resolution  of  creditors,  70. 

Bond  or  inHtruinent  of,  tnken  in  favor  of  creditors,  71. 
Deposited  in  office  of  court,  71. 
May  be  sued  upon  by  any  assignee  Kubsequenfly  fippointed,  71. 

Assignee  to  bring  forward  question  of,  71. 

('reditors  bolaing.  not  prejudiced  by  sale  en  bloc,  I'l 

For  costs  to  be  given  by  insolvent,  73.     (See  Insolvent  ) 

Creditors  holding,  81,  85 

Consisting  of  negotiable  instruments,  85, 

iMortg4ge3  ou  real  e.state,  or  shipping,  86 

For  prosecuting  appeal,  to  bo  given  by  appellant,  99. 

Given  in  fraudulent  preferenc;,  103. 

Given  by  creditor  to  be  restored  to  him,  lOo.     (See  Payment  ) 

Collateral  not  affucteil  by  discharge,  without  compo.-ition,  115. 

Iltretofote  given,  valid  undiT  this  Act,  \-)i. 
Seduction,  diuiages  for,  115,  121,  110.     (See  Discharge) 
Seizure  under  execution  after  appointment  of  assignee,  84.     (See  E.iecution.) 

Property  under,  at  conunonceuieut  of  proceedings,  74. 
Servants.     (See  Clerks,  Employees  )  !«* 

Service  of  writ  of  attachment,  57. 

If  insolvent  has  no  domicile  or  abscoads,  57.  '         "' 

Of  objections  to  claims,  &c.,  92.      '  " '" 

Of  papers  under  this  Act,   132. 

Of  process,  134. 
Set-off,  transfer  of  debts  due  by  insolvent  to  his  J  .'btor  to  enable  hira  to  set* 
oil,  lOtJ. 

Statutes  of,  to  apply,  132. 

N.-iture  of  debts  which  may  be  set-off,  182. 
Settlement  upon  wife,  102.     (See  Wife,  Marriage.) 
Sheriff,  writ  of  attnchment  directed  to,  55.     '     ' 

To  seize  effects  of  insolvent,  65.  • 

To  summon  him  to  appear,  55. 

To  give  notice  of  issue  of  writ,  58, 

To  bo  an  otficer  of  the  court  issuing  writ,  58. 
Subject  to  its  jurisdiclioQ,  58. 

M.iy  appoint  an  agent  to  seiza,  58. 

To  return  report  with  writ,  58.  ' 

May  make  forcible  entry,  68. 

To  place  insolvent's  effects  in  custody  of  guardiau,  69. 

Sale  of  real  estate  by,  76,  77.     (See  sale.)       "•""     ''  •'%? 

Fees  of,  to  be  settled  by  judges,  140. 

May  be  ordered  to  bring  in  debtor  for  examination,  144. 

To  refain  sums  raised  for  building  fund,  151.     (See  Building  Fund.) 
Ships  and  Shipping,  mortgage  upon.     (See  Morlgnge,  Security.) 
Slttuder,  damages  for,  116.     (See  discharge.) 
Smuggler  may  become  bankrupt,  85. 
Solicitor,  lien  of,  for  costs,  45, 

To  conduct  the  proceedings,  may  be  appointed  by  assignee,  01. 

Assignee  may  remove,  61.     (See  Removal,  Assignee.) 
Special  Jury,  !'18.     (See  Jury.) 
Statements  to  bo  prepared  by  Interim  assignee,  89,  114. 

To  abow  name  aud  reaidenoe  of  every  ortdltor,  89. 
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BitiiaviQiita— {Continued,)  '  ."-;. 

l.idhilitieH  direct,  nnd  indirect,  ami  assets,  89. 
riirticulflrH  of  nogdiidble  paper,  39 

To  give  nil  inventory  of  insolvent's  estate  and  effocts,  39. 

Of  ttssipnee  to  be  filed  with  petitiou  for  discharge,  81. 
Coulentaof  bl. 

To  be  prcpured  periodically,  by  assijrnee,  82. 

To  be  consliintly  accessible  to  creditors,  82. 

Tiiiio  for  prepiriiig  sbortencd,  82. 

lu  pleadings,  bow  made  and  constrned  186. 
Stay  of  proceedings  ou  a  writ  of  execution,  85,  01. 
Subpoena  to  insolvent,  125.  '.-/it  ■;    •       '•- 

To  wiinoHses,  134. 
How  served,  134. 
I'linisbineut  for  disobeying,  135. 
Summary  jiiri>diction.     (See  Jurisdiction.) 

Petition.     (See  Petition  ) 
Surety,  paying  debt  of  insolvent  to  take  place  of  creditor,  82. 

To  give  security  in  case  of  appeal,  90. 

May  not  be  solicitor  fur  ai  pell.'int,  {*'■). 

How  iiflVcted  by  discbarge  without  ompo.^ition,  115. 

Insolvent  reckie.isly  becoming,  119. 
Surgeon  a  non-tnuler,  o5 
tJuspeusion  of  dir-  barge,  120,  123. 

Of  provecdings  of  creditors,  123. 
Tariff  of  Fees,  costs  to  be  tastd  according  to.  I.'IS. 

In  Pr(<vince  of  yisebec.  140, 

How  settled  in  other  Provinces,   140. 
Tax,  Governor  may  impose,  151 
Taxatiiiii  of  costs,  138. 
Timber,  dealer  in,  when  a  trader,  31. 
Time  allowed  f-r  ex'cuting  deed  of  triui'^fer,  4  2. 
Return  of  writ,  57,  58. 
Petition  to  set  aside  writ,  d9,  60. 
Payment  of  hypothecs,  not  to  be  extended  by  eale.  78. 
Title  conveyed  by  as«i;;ueo,  77. 
By  Sherilf,  77. 

Of  this  Act,  151. 
Trader,  Act  to  apply  to,  33. 

Who  are  traders,  33,  34,  35. 

Ceaf-ing  to  tr.ide  before  Sept  ,  1861,  3(5. 

Liable  to  b!tniiru|itcy  laws,  until  his  debts  paid,  i^ti. 

Assignment  by,  101. 

Marriage  contracts  of,   141. 
Trausfer.     (See  interim  assignee,  deed  of  transfer  ) 

Of  estate  from  guvrdian  to  assignee,  01. 

Of  property  by  debtor  with  intent  to  defraud,  103. 

Of  a  debt  duo  by  insolvent,  lOtj.     (See  Set-oil"  ) 
Trover,  action  of,  in  case  of  fraudulent  preference,  J 03. 
Trustee,  properly  held  by  insolvent,  will  not  pass  to  assignee.  41,  71. 

Bankrupt,  Court  of  Chancery  may  appoint  another,  71. 

If  such  bankruptcy  endanger  the  tru.Ht,  71.  • 

Or  may  appoint  a  receiver,  71. 

Of  composition  deed,  112. 

As  to  trust  funds,  uot  affected  by  discbarge,  115. 
Tutor.      (See  Trustee  ) 
Undue  preference.     (iSee  Preference,  Fraudulent.) 
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Vacancy  in  office  of  official  assignee,  63. 
Valuation  of  security  held  by  creditor,  85. 

To  be  filed  with  secured  claim,  87. 
Vendor,  heir  of,  for  unpaid  purchase  mouey,  62. 
Vexatiou.s  demaud.     (See  Demand  ) 
Voluntary  assignment.     (See  Assignment.) 

Proceedings  as  to,  .36,  46. 

Payments  by  debtor,  106, 
Voting,  mode  of,  61,  129.     (See  Majority.) 

Pfirties  voting,  not  entitle  i  to  do  so,  64.     (See  Court.) 

Proportion  voting,  how  ascertained,  129, 
Vouchers  to  be  banded  over  to  assignee,  42. 
Wages,  lien  for.     (See  Clerks.) 
Warrant,  service  of,  134. 

Warranty  of  debts  not  created  by  bill  of  sale,  46.     (See  Debts.) 
Wife,  husband's  interest  in  property  of  will,  pass  to  assignees,  102. 

Assignees  may  not  reduce  wife's  estate  into  possession,  102. 

Conveyance  to  intended  wife,   101,   102.     (See  Marriage  Contraat, 
Married  Woman.) 
Witnesses,  commissions  may  issue  to  examine,  133, 

May  be  summoned  by  subpoena,  l<i4. 

May  be  compelled  to  appear,  135, 

Punishment  for  non-appearance,  135. 

Expenses  must  be  tendered  to,   138. 

May  be  examined  on  petition  for  discharge,  145, 
Writ  of  Attachment,  effect  of,  54. 

Founded  on  affi.luvit  of  claimant,  54,  55, 

Subject  to  the  rule.s  of  procedure  of  the  court,  54,  55. 

Form  of.     (See  Appendix,  G.) 

Service  of,  57.     (See  Service  ) 

Concurrent  writs  niny  be  issued,  67. 

When  returnable,  57.  - 

Notice  of  issue  to  be  giren,  58. 

Of  Execution.     (See  Execution,  Seizure.) 
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